CITY OF NEWPORT BEACH

PLANNING COMMISSION STAFF REPORT
October 20, 2011 Planning Commission Hearing
Agenda Item 6

SUBJECT: Pizzeria Mozza - (PA2011-139)
800 West Coast Highway
*  Minor Use Permit No. UP2011-023

APPLICANT: Occhio Rosso, LLC

PLANNER: Melinda Whelan, Assistant Planner
(949) 644-3221, mwhelan@newportbeachca.gov

PROJECT SUMMARY

An appeal of the Zoning Administrator’s approval of Minor Use Permit No. UP2011-023 to
amend existing Use Permit 3542 which allowed an upgrade to the existing Type 41 On-
Sale Beer and Wine ABC license to a Type 47 On-Sale General (Beer, Wine & Distilled
Spirits) ABC License and reduced the allowed hours of operation for the interior of the
restaurant from 12:00 midnight, daily to 11:00 p.m., daily. Allowed hours of the outdoor
dining area would remain 10:00 p.m., daily. No other changes to the existing restaurant
operations are proposed or requested.

RECOMMENDATION

1. Conduct a de novo public hearing; and

2. Uphold or reverse the decision of the Zoning Administrator and adopt Resolution
No. _ (Attachment No. PC 1 or PC 2) for Minor Use Permit No. UP2011-023.



Pizzeria Mozza
October 20, 2011
Page 2

EN

ZONING

0L g

K

g

ERAL PLAN
THER

211 14|

INGS RD

CG 0.3 FAR
polRiy

3

70 |69 | 68 | 67 | 66 |65
N
3 2
-

L 1200

9 —-H—‘iwa»w\stJ__u_Lu_‘L;LLh x‘

KINGS RD

LOCATION

GENERAL PLAN

CURRENT USE

ZONING
ON-SITE General(ggr;mermal Commezggl)General Restaurant
NORTH Sing;;lléﬁngf;g%;ﬂal Single-Ur(wIi_\E_Ii)esidential Single-unit residential dwellings
SOUTH (RS-D) (R-1) Single-unit residential dwellings
= ) e
WEST (CG) (CG) Shopping Caerrll(;erre (tgirll)e restaurant




Pizzeria Mozza
October 20, 2011
Page 3

INTRODUCTION

Project Setting

The existing restaurant is located between the West Marine store and the McDonald’s
parking lot along West Coast Highway. Behind and up slope of the project site are single-
family dwellings and across West Coast Highway is the Bayshores single-family
neighborhood. The restaurant currently operates under Use Permit 3542 and Outdoor
Dining Permit No. OD2010-003.

Background

A restaurant has operated at this location since 1963. Use Permit 3542, approved in 1994,
granted a change in operational characteristics by allowing beer and wine service and the
use of tandem and valet parking (Attachment No. PC 6). In May, 2010, a Staff Approval of
substantial conformance with the Use Permit authorized an interior and exterior remodel
of the building, a kitchen and service area addition, elimination of an existing enclosed
patio to accommodate for the future widening of West Coast Highway, a 9-foot retaining
wall to provide additional area for improved on-site parking and vehicle circulation,
construction of a covered trash and recycling storage area, alteration of existing
vehicular circulation and parking areas and the maintenance of full valet parking service
(Attachment No. PC 7). A valet parking plan was included as a part of the review and
was approved by the City Traffic Engineer.

In August, 2010, the Planning Director approved an outdoor dining permit, OD2010-003,
for a 202-square-foot accessory outdoor dining area for the restaurant (Attachment No.
PC 8). The approval required the patio to close by 10:00 p.m., daily.

Zoning Administrator Hearing and Action

On September 14, 2011, the Zoning Administrator conducted a public hearing, reviewed
the applicant’s request, and received testimony from the applicant and members of the
public.

Comment letters received prior to the hearing and testimony at the hearing expressed
concern regarding patron parking, reflective glare from the roof, and glare from site
lighting (Attachment No. PC 5). Condition No. 7 was added to address the patron
parking concern. Condition No. 5 affirmed implementation of Section 20.30.070 of the
Zoning Code regarding lighting. Additionally, standard Condition Nos. 8 through 12 were
in place to address parking, which were included to address valet and on-site parking.

The Zoning Administrator determined that there were facts in support of the required
findings and conditionally approved the application (Attachment No. PC 3). This approval
would supersede the previous use permit and outdoor dining permit approvals.
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Staff had previously been working with the neighbor affected by the roof glare and plans

have been approved that include materials to mitigate the glare. The restaurant currently

has been issued a temporary occupancy permit from the Building Division. Issuance of the
final occupancy is contingent upon resolution of the roof glare issue.

On September 28, 2011, Planning Commissioner Hawkins appealed the Zoning
Administrator’s action.

DISCUSSION

Analysis

REQUIRED FINDINGS

Section 20.48.030 (Alcohol Sales) and 20.52.020.F (Use Permits) of the Newport Beach
Municipal Code require certain findings to be made in order to approve the Minor Use
Permit. The Planning Commission must make the following findings to grant approval of
the Minor Use Permit:

1. The use is consistent with the purpose and intent of Section 20.48.030 (Alcohol
Sales of the Zoning Code).

2. The use is consistent with the General Plan and any applicable specific plan.

3. The use is allowed within the applicable zoning district and complies with all other
applicable provisions of this Zoning Code and the Municipal Code.

4. The design, location, size, and operating characteristics of the use are compatible
with the allowed uses in the vicinity.

5. The site is physically suitable in terms of design, location, shape, size, operating
characteristics, and the provision of public and emergency vehicle (e.g., fire and
medical) access and public services and utilities; and

6. Operation of the use at the location proposed would not be detrimental to the
harmonious and orderly growth of the City, or endanger, jeopardize, or otherwise
constitute a hazard to the public convenience, health, interest, a safety, or general
welfare of persons residing or working in the neighborhood of the proposed use.

The Zoning Administrator believed that the proposed project meets the legislative intent of
the Zoning Code and that findings for approval could be made, and facts in support of the
required findings are included in the draft resolution upholding the Zoning Administrator’s
decision (Attachment No. PC 1).
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Appeal

Commissioner Hawkins’ appeal letter provides five points regarding the reasons for appeal
(Attachment No. PC 4). The numbered points below correspond to the handwritten
numbers in the letter. The page number of the letter where the points are made is also
indicated.

1.

(Review Authority pl) The restaurant is located on a property that has a
Commercial General (CG) Zoning District designation. Pursuant to the use tables in
Part 2 of the Zoning Code, restaurants located in the CG District that serve alcohol,
with no late hours (late hours is defined by the Zoning Code as meaning
establishments that provide service past 11:00 p.m. any day of the week) are
permitted with the approval of a minor use permit by the Zoning Administrator.

(Finding E p2) Use Permit 3542, which is currently exercised by the restaurant,
includes a condition (Attachment No. PC 6) which allows a 12:00 midnight, closing
hour. The minor use permit request includes amending that condition to allow an
11:00 p.m. closing hour to ensure the earlier closing hour regardless whether the
restaurant had previously exercised the 12:00 midnight closing hour. Facts were
found to support Finding E and conditions were included in the Zoning
Administrators approval to ensure compatibility with the adjacent residential uses.

(Finding F p2) The Zoning Administrator determined that the facts presented in the
action letter supported making the physical site suitability and provision of public
and emergency vehicle access finding. Making this finding center on physical site
suitability. Compatibility with adjacent properties and uses is considered in Finding
E and G and facts were found to support these findings. There is no history of
complaints from adjacent residences in regard to this use.

(Fact F-2 p2) In regard to the valet plan, Condition No. 18 of Use Permit 3542
(Attachment No. PC 6) required the use of the valet parking during all hours of
operation and that a valet plan be approved by the City Traffic Engineer. This
condition was carried over in the Staff Approval. This approved valet plan was
included on the project plans for this request and appears on the plans provided
for Planning Commission Review (See Attachment No. PC 9). However, the
Zoning Administrator approval included conditions of approval requiring more
detailed plans and additional information (See Condition Nos. 6 through 12 in
Attachment No. PC 3) and that a new valet plan be reviewed and approved by
the Community Development Director and City Traffic Engineer prior to
implementation of the Minor Use Permit. If the Planning Commission is
concerned about on-site parking, circulation, and/or the valet plan a Condition
can be added to require Planning Commission review of those issues 6 months
from implementation of the Minor Use Permit.

(Finding G, Fact G-1 pp 2 and 3) The recommended Police Department conditions
related to the sale of alcohol were included in the Zoning Administrator approval.
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Standard and project specific conditions of approval regarding alcohol sales,

limiting hours of operation, noise, parking, light spillage, trash, and loitering were

included in the Zoning Administrator approval to address compatibility with

surrounding land uses. The outdoor dining closing hour remains limited to 10:00

p.m. which is consistent with recent outdoor dining area approvals throughout the

City. The outdoor dining area is adjacent West Coast Highway on the front of the
property, and does not face the residential dwellings behind the property.

Alternatives

1. Should the Planning Commission find there are facts to support the findings
required to grant approval of the Minor Use Permit, as proposed or revised, the
Planning Commission should adopt Resolution No. _ (Attachment No. PC 1),
upholding the decision of the Zoning Administrator, and approving Minor Use
Permit No. UP2011-023.

2. Should the Planning Commission find the facts do not support the findings
required to grant approval of the Minor Use Permit, the Planning Commission
should adopt Resolution No. __ (Attachment No. PC 2), reversing the decision
of the Zoning Administrator, and denying Minor Use Permit No. UP2011-023.

Environmental Review

If upheld and approved, then this project is exempt from CEQA, pursuant to Section
15301 (Class 1 — Existing Facilities) of the CEQA Guidelines, California Code of
Regulations, Title 14, Chapter 3, which exempts minor alterations to existing facilities that
involve negligible expansion of the use, including the addition of a new residential unit.

If reversed and denied, then the project is not subject to the California Environmental
Quality Act (“CEQA”) review, pursuant to Section 15270 of the CEQA Guidelines.

Public Notice

Notice of this hearing was published in the Daily Pilot, mailed to all property owners
within 300 feet of the property (excluding intervening rights-of-way), and posted at the
project site a minimum of 10 days in advance of this meeting consistent with the
Municipal Code. Additionally, the item appeared on the agenda for this meeting, which
was posted at City Hall and on the City website.

Prepared by: Submitted by:

Mt il An S S

Melinda Whelan, Assistant Planner Gregg Ramifez, Acting F’!an?'rfg Manager
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Attachment No. PC 1

Draft Resolution - Uphold



RESOLUTION NO.

A RESOLUTION OF THE PLANNING COMMISSION OF THE
CITY OF NEWPORT BEACH UPHOLDING THE DECISION OF
THE ZONING ADMINISTRATOR AND APPROVING MINOR USE
PERMIT NO. UP2011-023 TO AMEND EXISTING USE PERMIT
3542 TO UPGRADE THE EXISTING TYPE 41 ON-SALE BEER
AND WINE ABC LICENSE TO A TYPE 47 ON-SALE GENERAL
(BEER, WINE & DISTILLED SPIRITS) ABC AND TO REDUCE
THE ALLOWED HOURS OF OPERATION FOR THE INTERIOR
OF THE RESTAURANT FROM 12:00 MIDNIGHT, DAILY TO
11:00 P.M., DAILY LOCATED AT 800 WEST COAST HIGHWAY
(PA2011-139)

THE PLANNING COMMISSION OF THE CITY OF NEWPORT BEACH HEREBY FINDS AS
FOLLOWS:

SECTION 1. STATEMENT OF FACTS.

1.

An application was filed by Occhio Rosso, LLC, with respect to property located at 800
W. Coast Highway, and legally described as Lots 24 and 25, Tract No. 1210, requesting
approval of a minor use permit,

The applicant proposes an amendment existing Use Permit 3542 to upgrade the
existing Type 41 On-Sale Beer and Wine ABC license to a Type 47 On-Sale General
(Beer, Wine & Distilled Spirits) ABC License and to change the allowed hours of
operation for the interior of the restaurant from 12:00 midnight, daily to 11:00 p.m., daily.

The subject property is located within the General Commercial (CG) Zoning District. The
General Plan Land Use Element designation is General Commercial (GC).

A public hearing was held on October 20, 2011, in the City Hall Council Chambers, 3300
Newport Boulevard, Newport Beach, California. A notice of time, place, and purpose of
the meeting was given in accordance with the Newport Beach Municipal Code.
Evidence, both written and oral, was presented to, and considered by, the Planning
Commission at this meeting.

SECTION 2. CALIFORNIA ENVIRONMENTAL QUALITY ACT DETERMINATION.

1.

This project has been determined to be categorically exempt under the requirements
of the California Environmental Quality Act, pursuant to Section 15301 (Class 1 —
Existing Facilities).

The Class 1 exemption includes the operation, repair, maintenance, permitting,
leasing, licensing, or minor alteration of existing public or private structures, facilities,
mechanical equipment, or topographical features, involving negligible or no expansion
of use. The proposed project involves the change of the type alcohol beverage license
and the change of hours of an existing restaurant with no construction proposed.
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SECTION 3. REQUIRED FINDINGS.

In accordance with Section 20.48.030 (Alcohol Sales) of the Newport Beach Municipal Code,
the following findings and facts in support of the findings for a use permit are set forth:

Finding

A.

The use is consistent with the purpose and intent of Section 20.48.030 (Alcohol Sales of
the Zoning Code).

Facts in Support of Finding

A-1.

The project has been reviewed and conditioned to ensure that the purpose and intent of
Section 20.48.030 (Alcohol Sales of the Zoning Code) is maintained and that a healthy
environment for residents and businesses is preserved. The service of beer, wine and
distilled spirits is intended for the convenience of customers dining at the restaurant.
Operational conditions of approval recommended by the Police Department relative to
the sale of alcoholic beverages will ensure compatibility with the surrounding uses and
minimize alcohol related impacts.

The hours of operation will minimize the potential effects of noise on neighboring
businesses and residences to preserve the health and safety for visitors and other
businesses in the neighborhood.

In accordance with Section 20.562.020.F of the Newport Beach Municipal Code, the foliowing
findings and facts in support of the findings for a use permit are set forth;

Finding

B.

The use is consistent with the General Plan and any applicable specific plan;

Facts in Support of Finding

B-1.

B-2.

B-3.

The General Plan land use designation for this site is GC (General Commercial). The GC
provides provide for a wide variety of commercial activities oriented primarily to serve
citywide or regional needs. The existing restaurant, including the proposed Type 47
ABC license and reduced hours of operation, is consistent with this land use category.

Eating and drinking establishments are common in the vicinity and are frequented by
the surrounding businesses, travelers that visit the City and residents of the City. The
establishment is compatible with the land uses permitted within the surrounding

neighborhood.

The subject property is not part of a specific plan area.

Tmplt: 03/08/11
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Finding

C. The use is alfowed within the applicable zoning district and complies with all other
applicable provisions of this Zoning Code and the Municipal Code;

Facts in Support of Finding

C-1. The site is located in the Commercial General (CG) Zoning District. The restaurant,
including the proposed Type 47 ABC license and reduced hours of operation, is
allowed subject to the approval of a minor use permit in the CG Zoning District.

C-2  The restaurant facility adds to the high aesthetic enhancement to the site benefiting the
area and is consistent with the Mariner's Mile Strategic Vision and Design Framework.

Finding

D. The design, location, size, and operating characteristics of the use are compatible with
the allowed uses in the vicinity;

Facts in Support of Finding

D-1.  The operation of the interior of the restaurant was previously restricted to the closing
hour of 12:00 midnight, daily by Condition No. 5 of Use Permit 3542. Reducing the
closing hour to 11:00 p.m., daily will create greater compatibility with the surrounding
uses as the hour is not considered late. The earlier closing hour is compatible with
surrounding uses which are comprised of commercial businesses, restaurants, and
residential.

D-2. A restaurant has operated at this location since 1963 and Use Permit 3542 was
approved in 1994 to grant a change in operational characteristics of the existing
restaurant use with beer and wine service. The Use has not proven detrimental to the
area. This demonstrates the location’s capability of operating as a compatible use with
other land uses in the vicinity.

D-3. The applicant is required to control trash and litter around the subject property.

D-4. The operational conditions of approval recommended by the Police Department
relative to the sale of alcoholic beverages will ensure compatibility with the
surrounding uses and minimize alcohol related impacts. The project has been
conditioned to ensure the welfare of the surrounding community so that the business
remains a restaurant and does not become a bar or tavern. The project has been
conditioned so that no dancing or live entertainment will be permitted on the premises.

D-5. The applicant has installed a grease interceptor and obtained Health Department
approval. The establishment will comply with the California Building Code and

Tmplt: 03/08/11
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requirements of the Alcoholic Beverage Control Department to ensure the safety and
welfare of customers and employees within the establishment.

Finding

E

The site is physically suitable in terms of design, location, shape, size, operating
characteristics, and the provision of public and emergency vehicle (e.g., fire and medical)
access and public services and utifities; and

Facts in Support of Finding

E-1.

E-3

The project site was issued a Staff Approval of substantiai conformance with Use
Permit 3542 to authorize changes in operational characteristics including interior and
exterior remodel of the building, a kitchen and service area addition, elimination of an
existing enclosed patio to accommodate for the future widening of West Coast
Highway, a 9-foot retaining wall to provide additional area for improved on-site parking
and vehicle circulation, construction of a covered trash and recycling storage area, and
alteration of existing vehicular circulation and parking areas and the maintenance of
full valet parking service. Therefore, the building structure and site is designed and
developed for an eating and drinking establishment. The design, size, location, and
operating characteristics of the use are compatible with the surrounding neighborhood.

The full valet parking service pian will be updated and required to be re-approved by the
City Traffic Engineer and Community Development Director to update operational details
to improve the use and circulation of the parking areas.

Adequate public and emergency vehicle access, public services, and utilities are
provided within the existing tenant space.

Finding

F.

. Operation of the use at the location proposed would not be detrimental to the harmonious

and orderly growth of the City, or endanger, jeopardize, or otherwise constitute a hazard
fo the public convenience, health, interest, a safety, or general welfare of persons
residing or working in the neighborhood of the proposed use.

Facts in Support of Finding

F-1.

The project has been reviewed and includes conditions of approval to ensure that
potential confiicts with the surrounding land uses are minimized to the greatest extent
possible, The operator is required o take reasonable steps to discourage and correct
objectionable conditions that constitute a nuisance in parking areas, sidewalks and areas
surrounding the subject property and adjacent properties during business hours, if
directly related to the patrons of the establishment.

Tmplt: 03/08/11
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The food service, eating and drinking establishment will continue to serve the
surrounding commercial and residential community locally and regionally. The
proposed establishment provides dining services as a public convenience to the
surrounding neighborhood. The continued service of alcohol will provide an economic
oppertunity for the property owner to maintain a successful business at this location in
a way which best serves the quality of life for the surrounding community.

SECTION 4. DECISION.

NOW, THEREFORE, BE IT RESOLVED:

1.

The Planning Commission of the City of Newport Beach hereby approves Minor Use
Permit No. UP2011-023, upholding the decision of the Zoning Administrator, subject to
the conditions set forth in Exhibit A, which is attached hereto and incorporated by
reference.

This action shall become final and effective fourteen days after the adoption of this
Resolution unless within such time an appeal is filed with the City Clerk in accordance
with the provisions of Title 20 Planning and Zoning, of the Newport Beach Municipal
Code.

PASSED, APPROVED AND ADOPTED THIS 20" DAY OF OCTOBER, 2011.

AYES:

NOES:

ABSTAIN:

ABSENT:

BY:

BY:

, Chairman

, Secretary

Tmpli: 03/08/11



Planning Commission Resolution No.
Page 6 of 13

EXHIBIT “A”

CONDITIONS OF APPROVAL

The following conditions of approval shall supersede the conditions of approval granted for
Use Permit 3542 on October 20, 1994, as reviewed and modified by the Planning Director on
May 14, 2010 and the accessory outdoor dining permit 0D2010-003.

1.

The development shall be in substantial conformance with the approved site plan, floor
plan(s) and building elevations per the plans dated February 23, 2011. (Except as
modified by applicable conditions of approval.)

Any change in operational characteristics, hours of operation, expansion in area, or
other modification to the approved plans, shall require an amendment to this Use
Permit or the processing of a new Use Permit.

The applicant shall provide a minimum of one (1) on-site parking space for each three
(3) seats within the restaurant dining and waiting areas or a total of 25 parking spaces.

The hours of operation for the interior of the restaurant facility shall be iimited to the
hours between 11:00 a.m. and 11:00 p.m., daily. The outdoor dining area shail be
subject to the hours of operation of 11:00 a.m. to 10:00 p.m., daily. All activities within
the outdoor dining area, including cleanup activities, shall cease at the specified
closing hour of the outdoor dining area. increases in the hours of operation for the
outdoor dining area shall require approval of an amendment to this application.

The lighting in the parking area and restaurant facility shall be shielded in such a
manner so as to eliminate light and glare spillage on surrounding uses and properties
and West Coast Highway consistent with Section 20.30.070 of the Newport Beach

Municipal Code.

All employees shall park their vehicles on-site, or at an off-site location approved by
the Community Development Director.

Prior to exercising this Minor Use Permit, a revised valet parking and operations plan
shall be submitted for review and approval by the Community Development Director.
The valet and operations plan shall include a security component with provisions to
address unlawful patron parking on adjacent properties. The circulation and parking
layout on the revised valet parking plan shall be reviewed and approved by the City
Traffic Engineer. Should problems arise in the future, the Community Development
Director may require the preparation of a new valet parking and operations plan.

The valet drop off and pick up location shall be sufficiently set back from the public
right of way to ensure that staging/queuing vehicles will not impact the public right-of-
way.

TmpH: 03/08/11
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10.

1.
12.

13.

14,

15.

16.

17.

18.

19.

20.

The valet operation shall be sufficiently staffed to ensure that the valet operation does
not impact the public right of way.

The valet operation shall comply with the most current California Vehicie Code
(California Vehicle Code).

The valet operation shall incorporate the "move one vehicle to get one vehicle” policy.

The valet parking service shall be utilized during all hours that the restaurant facility is
open to the public.

All signs shall conform to the requirements of Chapter 20.67 of the Newport Beach
Municipal Code.

No temporary "sandwich" signs, banners, balloons or similar temporary signs or attention
attracting devices shall be permiited, either on-site_or off-site, to advertise the food
establishment, unless specifically permitted in accordance with the Sign Ordinance of the
Newport Beach Municipal Code, Chapter 20.42. '

Temporary signs shall be prohibited in the public right-of-way unless otherwise
approved by the Public Works Department in conjunction with the issuance of an
encroachment permit or encroachment agreement.

The landscape planter no less than 4 feet in width shall be maintained in accordance
with the Mariner's Mile Strategic Plan and Design Framework and approved site plan.

Future changes to the exterior design of the building site shall require review by the
Community Development Director for consistency with the Mariner's Mile Strategic
Vision Design Framework.

The applicant shall maintain the landscape and irrigation plan with drought tolerant
plantings and water efficient irrigation practices, approved by the Planning Division
and the Municipal Operators. All planting areas shall be maintained with a permanent
underground automatic sprinkler irrigation system of a design suitable for the type and
arrangement of the plant materials selected.

The irrigation system shall be adjustable based upon either a signal from a satellite or
an on-site moisture-sensor. Planting areas adjacent to vehicular activity shall be
protected by a continuous concrete curb or similar permanent barrier. Landscaping
shall be located so as not to impede vehicular sight distance to the satisfaction of the
Traffic Engineer. All landscaped areas shall be maintained in a healthy and growing
condition and shall receive regular pruning, fertilizing, mowing and trimming. All
landscaped areas shall be kept free of weeds and debris. All irrigation systems shall
be kept operable, including adjustments, replacements, repairs, and cleaning as part
of regular maintenance.

All improvements shall be constructed as required by Ordinance and the Public Works
Department.

Tmplt: 03/08/11
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21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

The appilicant is required to obtain all applicable permits from the City Building Division
and Fire Department. The construction plans must comply with the most recent, City-
adopted version of the California Building Code. All construction plans must meet all
applicable State Disabilities Access requirements. Approval from the Orange County
Health Department is required.

This Use Permit may be modified or revoked by the Zoning Administrator, Planning
Commission or the City Council should they determine that the proposed uses or
conditions under which it is being operated or maintained is detrimental to the public
health, welfare or materially injurious to property or improvements in the vicinity or if
the property is operated or maintained so as to constitute a public nuisance.

Deliveries and refuse collection for the facility shall be prohibited between the hours of
10:00 p.m. and 8:00 a.m., daily, unless otherwise approved by the Community
Development Director, and may require an amendment to this use permit.

Any event or activity staged by an outside promoter or entity, where the applicant,
operator, owner or his employees or representatives share in any profits, or pay any
percentage or commission to a promoter or any other person based upon money
collected as a door charge, cover charge or any other form of admission charge,
including minimum drink orders or sale of drinks is prohibited.

All doors and windows of the entire facility shall remain closed at all times except for
the ingress and egress of patrons and employees.

All entrances and exits to the building shall remain free of obstructions and available
for ingress and egress at all times.

The operator shall not allow occupancy of the building to exceed the occupancy limits
established by the Building Division or Fire Department. Strict adherence to maximum

occupancy limits is required.

The use of private (enclosed) “VIP" rooms or any other temporary or permanent
enclosures separate from public areas are prohibited.

The outdoor dining area shall be used in conjunction with the related eating and drinking
establishment and shall be limited to 202 square feet in area (seventeen (17%) percent
of the total net public area of 1,182 square feet). Seating within the existing eating and
drinking establishment, including the outdoor dining area, shall be limited to a maximum
of 75 seats, unless an amendment to this Minor Use Permit is approved.

At such a time that the City widens West Coast Highway in this area, the applicant shall
reconfigure the main entry doorway to the eating and drinking establishment to eliminate
the door swing within the future public right-of-way. Alterations shall be made at the sole
cost and expense of the applicant.

The boundary of the outdoor dining area shall be marked to define the maximum 202
square foot area on the pavement or through the use of fences, walls, or similar

Tmpit: 63/08/11
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32.

33.

34.

39.

36.

37.
38.

39.

barriers. Fences, walls or similar barriers shall serve only to define the outdoor dining
area and not constitute a permanent all weather enclosure.

The installation of roof coverings shall not have the effect of creating a permanent
enclosure. The use of umbrellas or a retractable canvas cover for shade purposes
shall be permitted. The use of any other type of overhead covering, including solid
ridged roof coverings, shalli be subject to review and approval by the Community
Development Director and may reguire an amendment to this permit.

The outdoor dining area shall be designed to meset exiting and fire protection
requirements as specified by the California Building Code and shall be subject to review
and approval by the Building Division and the Fire Department.

The project shall comply with the most recent, City-adopted version of the California
Building Code and California Plumbing Code.

Approval is required by the Orange County Health Department prior to the final of
building permits.

All doors and windows of the entire facility, including those doors and/or windows leading
to the outdoor dining area, shall remain closed at all times except for the ingress and

egress of patrons and employees.
No amplified music is permitted in the outdoor dining area.

The operator of the eating and drinking establishment shall be responsible for the control
of noise generated by the patrons of the subject facility. The use of outside
loudspeakers, paging system, or sound system shall be prohibited in the outdoor dining
area or outside of the building. All noise generated by the proposed use shall comply
with the provisions of Chapter 10.26 of the Newport Beach Municipal Code. Chapter
10.26 provides, in part, that the noise should shall be limited to no more than depicted
below for the specified time periods:

Between the hours of Between the hours of
7:00 a.m. and 10:00 p.m. 10:00 p.m. and 7:00 a.m.
interior exlerior interior exterior
Measured at the property line of
commercially zoned property: N/A 65 dBA N/A 60 dBA
Measured at the property line of
residentially zoned property: N/A 60 dBA N/A 50 dBA
Residential property: 45 dBA 56 dBA 40 dBA 50 dBA

The applicant shall retain a qualified engineer specializing in noise/acoustics to monitor
the sound generated by the outdoor dining activity to ensure compliance with these
conditions, if required by the Community Development Director.

Tmplt 03/08/11
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40.

41.

42.

43.

44,

45,

46.

47.

Should problems arise with regarding noise associated with the outdoor dining area, the
Planning Division shall require the removal of all or a portion of the outdoor dining area,
and/or seating in the areas that contribute or cumulatively contribute to the noise
problems or complaints. The Community Development Director may also curtail or
reduce hours of operation and use of the outdoor dining area in response to noise
complaints or loud and unreasonable noise generated by the outdoor dining use.

The use of area heaters shall remain consistent with the approval by the Public Works
Department, Building Division and the Fire Department. The use of propane heaters and
the storage of propane containers on the premises are prohibited, unless otherwise
approved by the Fire Department

Should this business be sold or otherwise come under different ownership, any future
owners or assignees shall be notified of the conditions of this approval by either the
current owner or the leasing company.

The primary use of the proposed facility shall be the operation of a restaurant which
shall provide a menu containing an assortment of food normally offered by such
restaurant. Full meal service shall be provided during all hours of operation. The
premises shall be furnished with tables and chairs at which food or beverages may be
comfortably consumed, and the operatory shall supply all necessary cutleries,
condiments, and linens with which an eating establishment is customarily equipped.

All mechanical equipment and trash areas shall be screened from surrounding public
streets and adjoining properties. All trash areas shall be screened from the adjoining
properties and streets.

The area outside of the food establishment, including the public sidewalk, shall be
maintained in a clean and orderly manner. The exterior of the business including the
common seating areas of the shopping center shall be maintained free of litter and graffiti
at all times, The owner or operator shall provide for daily removal of trash, litter debris
and graffiti from the premises and on all abutting sidewalks within 20 feet of the
premises. The operator of the food service use shall be responsible for the clean-up of all
on-site and off-site trash, garbage and litter generated by the use.

Trash receptacles for patrons shall be conveniently located both inside and outside of
the proposed facility, but not located on or within any public property or right-of-way,
uniess otherwise approved by the Public Works Department.

All trash shall be stored within the building or within dumpsters stored in the trash
enclosure (three (3) walls and a self-latching gate) or otherwise screened from view of
neighboring properties, except when placed for pick-up by refuse collection agencies.
The trash enclosure shall have a decorative solid roof for aesthetic and screening
purposes. The trash dumpsters shall have a top, which shall remain cilosed at all
times, except when being loaded or while being coliected by the refuse collection
agency.

Tmpit: 03/08/11
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48.

49,

50.

51.

52,

53.

The applicant shall ensure that the trash dumpsters and/or receptacles are maintained
to control odors. This may include the provision of either fully self-contained dumpsters
or periodic steam cleaning of the dumpsters, if deemed necessary by the Planning
Division. Cleaning and maintenance of trash dumpsters shall be done in compliance
with the provisions of Title 14, including all future amendments (including Water
Quality related requirements).

Storage outside of the building in the front or at the rear of the property (except within
a fully screened enclosure approved by the Planning Division) shall be prohibited, with
the exception of the required trash container enclosure.

A covered wash-out area for refuse containers and kitchen equipment, with minimum
useable area dimensions of 36-inches wide, 36-inches deep and 72-inches high, shall
be maintained, and the area shall drain directly into the sewer system, unless
otherwise approved by the Building Manager and Public Works Director in conjunction
with the approval of an alternate drainage plan.

Grease interceptors shall be maintained for the restaurant faciiity in accordance with
the provisions of the California Plumbing Code, unless otherwise approved by the
Building Division.

Kitchen exhaust fans shall be maintained in accordance with the Uniform Mechanical
Code. The issues with regard to the control of smoke and odor shall be directed to the
South Coast Air Quality Management District.

To the fullest extent permitted by law, applicant shall indemnify, defend and hold
harmless City, its City Council, its boards and commissions, officials, officers,
employees, and agents from and against any and all claims, demands, obligations,
damages, actions, causes of action, suits, losses, judgments, fines, penalties,
liabilities, costs and expenses (including without limitation, attorney’s fees,
disbursements and court costs) of every kind and nature whatsoever which may arise
from or in any manner relate (directly or indirectly) to City's approval of the Pizzeria
Mozza including, but not limited to, the Minor Use Permit No. UP2011-023. This
indemnification shall include, but not be limited to, damages awarded against the City,
if any, costs of suit, attorneys' fees, and other expenses incurred in connection with
such claim, action, causes of action, suit or proceeding whether incurred by applicant,
City, and/or the parties initiating or bringing such proceeding. The applicant shall
indemnify the City for all of City's costs, attorneys' fees, and damages which City
incurs in enforcing the indemnification provisions set forth in this condition. The
applicant shall pay to the City upon demand any amount owed to the City pursuant fo
the indemnification requirements prescribed in this condition.

Police Department Conditions

54,

The type of alcoholic beverage license issued by the California Board of Alcoholic
Beverage Control shall be a Type 47 in conjunction with the service of food as the
principal use of the facility.

Tmpit: 03/08/11
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55.

56.

57.

58.

50.

60.

61.

62.

63.

64,

65.

This approval does not permit the premises to operate as a bar, tavern, cocktail lounge,
or nightclub as defined by the Newport Beach Municipal Code.

No alcoholic beverages shall be consumed on any property adjacent to the licensed
premises under the control of the licensee.

There shall be no exterior advertising or signs of any type, including advertising directed
to the exterior from within, promoting or indication the availability of alcoholic beverages
or signs, which are clearly visible to the exterior, shall constitute a violation of this
condition.

No “happy hour” type of reduced price alcoholic beverage promotion shall be allowed
except when offered in conjunction with food ordered from the full service menu. There
shall be no reduced price alcoholic beverage promotion after 9:00 p.m.

The petitioner shall not share any profits or pay any percentage or commission to a
promoter or any other person based up on monies collected as a door charge, cover
charge, or any other form of admission charge, including minimum drink orders or the
sale of drinks.

The quarterly gross sales of alcoholic beverages shall not exceed the gross sales of food
during the same period. The licensee shall at all times maintain records, which reflect
separately the gross sales of food and the gross sales of alcoholic beverages of the
licensed business. These records shall be kept no less frequently than on a quarterly
basis and shall be made available to the Police Department on command.

There shall be no on-site radio television, video, film, or other electronic or media
broadcasts, including recordings to be broadcasted at a later time, which include the
service of alcoholic beverages, without first obtaining an approved special event permit
issued by the City of Newport Beach.

Live entertainment and dancing shall be prohibited as a part of the regular operation of
the establishment.

No games or contests requiring or involving the consumption of alcoholic beverages shall
be permitted.

Food service from the regular menu must be available to patrons up to thirty (30)
minutes before the scheduied closing time.

All owners, managers and employees selling alcoholic beverages shall undergo and
successfully complete a certified training program in responsible methods and skills for
selling alcoholic beverages. The certified program must meet the standards of the
California Coordinating Council on Responsible Beverage Service or other
certifyingflicensing body, which the State may designate. The establishment shali
comply with the requirements of this section within 180 days of the issuance of the
certificate of occupancy. Records of each owner's, manager's and employee’s
successful completion of the required certified training program shall be maintained on

Tenpit: 03/08/11
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the premises and shall be presented upon request by a representative of the City of
Newport Beach.

66. A Special Events Permit is required for any event or promotional activity outside the
normal operational characteristics of the approved use, as conditioned, or that would
attract large crowds, involve the sale of alcoholic beverages, include any form of on-
site media broadcast, or any other activities as specified in the Newport Beach
Municipai Code to require such permits.

Tmph: 03/08/11
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RESOLUTION NO.

A RESOLUTION OF THE PLANNING COMMISSION OF THE
CITY OF NEWPORT BEACH REVERSING THE DECISION OF
THE ZONING ADMINISTRATOR AND DENYING MINOR USE
PERMIT NO. UP2011-023 TO AMEND EXISTING USE PERMIT
3542 TO UPGRADE THE EXISTING TYPE 41 ON-SALE BEER
AND WINE ABC LICENSE TO A TYPE 47 ON-SALE GENERAL
(BEER, WINE & DISTILLED SPIRITS) ABC AND TO CHANGE
THE ALLOWED HOURS OF OPERATION FOR THE INTERIOR
OF THE RESTAURANT FROM 12:00 MIDNIGHT, DAILY TO
11:00 P.M., DAILY LOCATED AT 800 WEST COAST HIGHWAY
(PA2011-139)

THE PLANNING COMMISSION OF THE CITY OF NEWPORT BEACH HEREBY FINDS AS
FOLLOWS:

SECTION 1. STATEMENT OF FACTS.

1. An application was filed by Occhio Rosso, LLC, with respect to property located at 800
West Coast Highway, and legally described as Lots 24 and 25, Tract No. 1210,
requesting approval of a minor use permit.

2. The applicant proposes an amendment existing Use Permit 3542 to upgrade the
existing Type 41 On-Sale Beer and Wine ABC license to a Type 47 On-Sale General
(Beer, Wine & Distilled Spirits) ABC License and to change the allowed hours of
operation for the interior of the restaurant from 12:00 midnight, daily to 11:00 p.m., daily.

3. The subject property is located within the General Commercial (CG) Zoning District. The
General Plan Land Use Element designation is General Commercial (GC).

4, A public hearing was held on October 20, 2011, in the City Hall Council Chambers, 3300
Newport Boulevard, Newport Beach, California. A notice of time, place, and purpose of
the meeting was given in accordance with the Newport Beach Municipal Code.
Evidence, both written and oral, was presented to, and considered by, the Planning
Commission at this meeting.

SECTION 2. CALIFORNIA ENVIRONMENTAL QUALITY ACT DETERMINATION.

1. Pursuant to Section 15270 of the California Environmental Quality Act (CEQA)
Guidelines, projects which a public agency rejects or disapproves are not subject to
CEQA review.

SECTION 3. REQUIRED FINDINGS.

The Planning Commission may approve a minor use permit only after making each of the
required findings set forth in Section 20.48.030 and Section 20.52.020 of the Zoning Code. In
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this case, the Planning Commission was unable to make the required findings based upon
the following:

1. The upgrade of the existing Type 41 On-Sale Beer and Wine ABC license to a Type
47 On-Sale General (Beer, Wine & Distilled Spirits) ABC License could be detrimental
to the surrounding neighborhood.
SECTION 4. DECISION.
NOW, THEREFORE, BE IT RESOLVED:

1. The Planning Commission of the City of Newport Beach hereby denies Minor Use Permit
No. UP2011-023, reversing the decision of the Zoning Administrator.

2. This action shall become final and effective fourteen days after the adoption of this
Resolution unless within such time an appeal is filed with the City Clerk in accordance
with the provisions of Title 20 Planning and Zoning, of the Newport Beach Municipal
Code.

PASSED, APPROVED AND ADOPTED THIS 20" DAY OF OCTOBER, 2011,

AYES:

NOES:

ABSTAIN:

ABSENT:

BY:

, Chairman

BY:

, Secretary
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COMMUNITY DEVELOPMENT DEPARTMENT
PLANNING DIVISION
3300 Newport Boulevard, Building C, Newport Beach, CA 92663
(949) 644-3200 Fax: (949) 644-3229
www.anewporibeachea.goy

NOTICE OF ZONING ADMINISTRATOR ACTION

September 14, 2011

Occhio Rosso, LLC
45 East 20th Street, 3rd Floor
New York, NY 10003

Application No.  Minor Use Permit No. UP2011-023
(PA2011-139)

Site Address 800 W. Coast Hwy
Pizzeria Mozza

On September 14, 2011, the above referenced application was approved based on the
findings and conditions in the attached action letter.

On behalf of Jaime Murillo, Zoning Administrator

By: M{ (_) ) LY k[}uﬁ,—m\_,

Méfinda Whelan, Assistant Planner

GR/msw

APPEAL PERIOD: The applicant or any interested party may appeal the decision of the
Zoning Administrator to the Planning Commission by submitting a written appeal
application to the Community Development Director within 14 days of the action date. For
additional information on filing an appeal, contact the Planning Division at 949 644-3200.

ce:
propery owner contact

800 West Coast Highwal.LC Art Rodriguez and Associates Aitn: Brett
411 Irvine Avenue Engstrom or Peter Impala

Newport Beach, CA 92663 709 E. Colorado Bivd., #200

Pasadena, CA 91101



COMMUNITY DEVELOPMENT DEPARTMENT
PLANNING DIVISION
3300 Newport Boulevard, Building C, Newport Beach, CA 92663
(949) 644-3200 Tax: (949) 644-3229
www newportbeachea.goy

ZONING ADMINISTRATOR ACTION LETTER

Application No. Minor Use Permit No. UP2011-023
(PA2011-139)

Applicant Occhio Rosso, LLC

Site Address 860 W, Coast Hwy

Pizzeria Mozza
Legal Description Lots 24 and 25, Tract No. 1210

On September 14, 2011, the Zoning Administrator approved the following: A minor use
permit to amend existing Use Permit 36566 to upgrade the existing Type 41 On-Sale
Beer and Wine ABC license to a Type 47 On-Sale General (Beer, Wine & Distilled
Spirits) ABC License and to reduce the hours of operation for the interior of the restaurant
to close at 11:00 p.m., daily instead of 12:00 midnight, daily. The property is located in the
CG (Commercial General) District. The Zoning Administrator's approval Is based on the
following findings and subject to the following condition(s).

REQUIRED FINDINGS

Finding

A The project has been reviewed, and It qualifies for a categorical exemption
pursuant to Section 15301 of the Califormia Environmental Quality Act under Class
1 (Existing Facilities) of the Implementing Guidelines of the Califomia
Environmental Qualify Act.

Facts in Support of Finding

A-1. The Class 1 exemption includes the operation, repair, maintenance, permitting,
leasing, licensing, or minor alteration of existing public or private structures,
facilities, mechanical equipment, or topographical features, involving negligible or
no expansion of use. The proposed project involves the change of the type
alcohol beverage license and the change of hours of an existing restaurant with
no construction proposed. Therefors, the existing restaurant use qualifies for a
categorical exemption under Class 1.

in accordance with Section 20.48.030 (Alcohol Sales) of the Newport Beach Municipal
Code, the following findings and facts in support of the findings for a use permit are set

forth;



Pizzeria Mozza
September 14, 2011

Page 2
Finding
B. The use is consistent with the purpose and infent of Section 20.48.030 {Alcohol
Sales of the Zoning Code.

Facts in Support of Finding

B-1. The project has been reviewed and conditioned to ensure that the purpose and
intent of Section 20.48.030 (Alcohol Sales) of the Zoning Code is maintained and
that a heaithy envirenment for residents and businesses is preserved. The service
of beer, wine and distilled spirits is intended for the convenience of customers
dining at the restaurant. Operational conditions of approval recommended by the
Police Department relative to the sale of alcoholic beverages will ensure
compatibility with the surrounding uses and minimize alcohol related impacts.

B-2. The hours of operation will minimize the potential effects of noise on neighboring
businesses and residences to preserve the health and safety for visitors and other

businesses in the neighborhood.

In accordance with Section 20.52.020.F of the Newport Beach Municipal Code, the
following findings and facts In support of the findings for a use permit are set forth:

Finding
- C The use is consistent with the General Plan and any applicable specific plan;

Facts in Support of Finding

C-1. The General Plan land use designation for this site is GC (General Commercial).
The GC provides provide for a wide variety of commercial activities oriented
primarily to serve citywide or regional needs. The existing restaurant, including the
proposed Type 47 ABC license and reduced hours of operation, is consistent
with this land use category.

C-2. Eating and drinking establishments are common in the vicinity and are
frequented by the surrounding businesses, travelers that visit the City and
residents of the City. The establishment is compatible with the land uses
permitted within the surrounding neighborhood.

C-3. The subject property is not part of a specific plan area.

Finding

D. The use is allowed within the applicable zoning district and complies with all other
applicable provisions of this Zoning Code and the Municipal Code;
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Facts in Support of Finding

D-1.

D-2

The site is located in the Commercial General (CG) Zoning District. The
restaurant, inciuding the proposed Type 47 ABC license and reduced hours of
operation, is allowed subject to the approval of a minor use permit in the CG
Zoning District.

The restaurant facility adds to the high aesthetic enhancement to the site benefiting
the area and is consistent with the Mariner's Mile Strategic Vision and Design

Framework.

Finding

E.

The design, location, size, and operating characteristics of the use are compatible
with the aflfowed uses in the vicinity;

Facts in Support of Finding

E-1.

E-3.

E-4.

E-5.

The operation of the interior of the restaurant was previously restricted to the
closing hour of 12:00 midnight, daily by Condition No. 5 of Use Permit 3542,
Reducing the closing hour to 11:00 p.m., daily will create greater compatibility with
the surrounding uses as the hour is not considered late. The eariier closing hour is
compatible with surrounding uses which are comprised of commerctal businesses,
restaurants, and residential.

A restaurant has operated at this location since 1963 and Use Permit No. 3542 was
approved in 1994 to grant a change in operational characteristics of the existing
restaurant use with heer and wine service. The use has not proven detrimental to
the area. This demonstrates the location’s capability of operating as a compatible
use with other land uses in the vicinity.

The applicant is required to control trash and litter around the subject property.

The operational conditions of approval recommended by the Police Department
relative to the sale of alcoholic beverages will ensure compatibility with the
surrounding uses and minimize alcohol related impacts. The project has been
conditionad to ensure the welfare of the surrounding community so that the
business remains a restaurant and does not become a bar or tavern. The project
has been conditioned so that ho dancing or live entertainment will be permitted
on the premises.

The applicant has installed a grease interceptor and obtained Health Department
approval, The establishment will comply with the California Bullding Code and
requirements of the Alcoholic Beverage Control Depariment to ensure the safety
and welfare of customers and employees within the establishment.
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Finding

F.

The site is physically suitable in terms of design, location, shape, size, operating
characteristics, and the provision of public and emergency vehicle (e.q., fire and
medical) access and public services and utilities; and

Facts in Support of Finding

F-1.

The project site was issued a Staff Approval of substantial conformance with Use
Permit No. 3542 to authorize changes in operational characteristics including
interior and exterior remodel of the building, a kitchen and service area addition,
slimination of an existing enclosed patio to accommodate for the future widening
of West Coast Highway, a 9-foot retaining wall to provide additional area for
improved on-site parking and vehicle circulation, construction of a covered trash
and recycling storage area, and alteration of existing vehicular circulation and
parking areas and the maintenance of full valet parking service. Therefore the
building structure and site is designed and developed for an eating and drinking
establishment. The design, size, location, and operating characteristics of the use
are compatible with the surrounding neighborhood.

F-2  The full valet parking service plan will be updated and required fo be re-approved by

F-2.

the City Traffic Engineer and Community Development Director to update
operational details to improve the use and circulation of the parking areas.

Adequate public and emergency vehicle access, public services, and utilities are
provided within the existing tenant space.

Finding

G.

Operation of the use af the location proposed would not be defrimental fo the
harmonious and orderly growth of the City, or endanger, jeopardize, or otherwise
constitute a hazard to the public convenience, health, inferest, a safely, or general
welfare of persons residing or working in the neighborhood of the proposed use.

Facts in Support of Finding

G-1.

The project has been reviewed and includes conditions of approval to ensure that
potential conflicts with the surrounding land uses are minimized to the greatest
extent possible. The operator is required to take reasonable steps to discourage
and correct objectionable conditions that constitute a nuisance in parking areas,
sidewalks and areas surrounding the subject property and adjacent properties
during husiness hours, if directly related to the patrons of the establishment.

The food service, eating and drinking establishment will continue to serve the
surrounding commercial and residential communily locally and regionally. The
proposed establishment provides dining services as a public convenience to the
surrounding neighborhood. The continued service of alcohol will provide an
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economic opportunity for the property owner to maintain a successful business at
this location in a way which best serves the quality of life for the surrounding
community.

CONDITIONS OF APPROVAL

The following conditions of approval shall supersede the conditions of approval granted
for Use Permit No. 3542 on October 20, 1984, as reviewed and modified by the
Planning Director on May 14, 2010 and the accessory outdoor dining permit OD2010-

003,

1. The development shall be in substantial conformance with the approved site plan,
fioor plan(s) and building elevations per the plans dated February 23, 2011. (Except
as modified by applicable conditions of approval.)

2. Any change in operational characteristics, hours of operation, expansion in area,
or other modification to the approved plans, shall require an amendment to this
Use Permit or the processing of a new Use Permit.

3. The applicant shall provide a minimum of one (1) on-site parking space for each
three (3) seats within the restaurant dining and waiting areas or a total of 25
parking spaces.

4, The hours of operation for the interior of the restaurant facility shall be limited to
the hours between 11:00 a.m. and 11:00 p.m., daily. The outdoor dining area
shall be subject to the hours of operation of 11:00 a.m. to 10:00 p.m., daily. All
activities within the outdoor dining area, including cleanup activities, shall cease
at the specified closing hour of the outdoor dining area. Increases in the hours of
operation for the outdoor dining area shall require approval of an amendment to
this application.

5. The lighting in the parking area and restaurant facility shall be shielded in such a
manner so as fo eliminate light and glare spillage on surrounding uses and
properties and West Coast Highway consistent with Section 20.30.070 of the

NBMC.

6. All employees shall park their vehicles on-site, or at an off-site location approved
by the Community Development Director.

7. Prior to exercising this Minor Use Permit, a revised valet parking and operations
plan shall be submitted for review and approval by the Community Development
Director. The valet and operations plan shall include a security component with
provisions to address unlawful patron parking on adjacent properties. The
circulation and parking layout on the revised valet parking plan shall be reviewed
and approved by the City Traffic Engineer. Should problems arise in the future,
the Community Development Director may require the preparation of a new valet
parking and operations plan.
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The valet drop off and pick up location shall be sufficiently set back from the
public right of way to ensure that staging/queuing vehicles will not impact the
public right-of-way.

The vaiet operation shall be sufficiently staffed to énsure that the valet operation
does not impact the public right of way.

The valet operation shall comply with the most current California Vehicle Code
(CVC).

The valet operation shall incorporate the "move one vehicle to get one vehicle”
policy.

The valet parking service shall be utilized during all hours that the restaurant
facility is open to the public,

All signs shall conform to the requirements of Chapter 20.67 of the Newport
Beach Municipal Code.

No temporary "sandwich" signs, banners, balloons or similar temporary signs or
attention attracting devices shall be permitted, gither on-site or off-site, to advertise
the food establishment, unless specifically permitted in accordance with the Sign
Ordinance of the Newport Beach Municipal Code, Chapter 20.42.

Temporary signs shall be prohibited in the public right-of-way unless otherwise
approved by the Public Works Department in conjunction with the issuance of an
encroachment permit or encroachment agreament.

The landscape planter no less than 4 feet in width shall be maintained in
accordance with the Mariner's Mile Strategic Plan and Design Framework and
approved site plan.

Future changes to the exterior design of the building site shall require review by
the Community Development Director for consistency with the Mariners Mile
Strategic Vision Design Framework.

The applicant shali maintain the landscape and irrigation plan with drought
tolerant plantings and water efficient irrigation practices, approved by the
Planning Division and the Municipai Operators. All planting areas shalt he
maintained with a permanent underground automatic sprinkler irrigation system
of a design suitable for the type and arrangement of the plant materials selected.

The irrigation system shall be adjustable based upon either a signal from a
satellite or an on-site moisture-sensor. Planting areas adjacent to vehicular
activity shall be protected by a continuous concrete curb or similar permanent
barrier. lLandscaping shall be located so as not to impede vehicular sight
distance to the satisfaction of the Traffic Engineer. All landscaped areas shall be
maintained in a healthy and growing condition and shall receive regular pruning,
fertilizing, mowing and trimming. All landscaped areas shall be kept free of
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weeds and debris. All irrigation systems shall be kept operable, including
adjustments, replacements, repairs, and cleaning as part of reguiar maintenance.

All improvements shall be constructed as required by Ordinance and the Public
Works Department.

The applicant is required to obtain all applicable permits from the City Building
Division and Fire Department. The construction plans must comply with the most
recent, City-adopted version of the California Building Code. All construction plans
must meet all applicable State Disabilities Access requirements. Approval from the
Orange County Health Department is required.

This Use Permit may be modified or revoked by the Zoning Administrator,
Planning Commission or the City Council should they determine that the
proposed uses or conditions under which it is being operated or maintained is
defrimental to the public health, welfare or materially injurious to property or
improvements in the vicinity or if the propeity is operated or maintained so as fo
constitute a public nuisance.

Deliveries and refuse collection for the facility shali be prohibited between the
hours of 10:00 p.m. and 8:00 a.m., dally, unless otherwise approved by the
Community Development Director, and may require an amendment to this use

permit.

Any event or aclivity staged by an outside promoter or entity, where the
applicant, operator, owner or his employees or representatives share in any
profits, or pay any percentage or commission to a promoter or any other person
based upon money collected as a door charge, cover charge or any other form of
admission charge, including minimum drink orders or sale of drinks is prohibited.

All doors and windows of the entire facility shall remain closed at all times except
for the ingress and egress of patrons and employees.

All entrances and exits to the building shall remain free of obstructions and
available for ingress and egress at all times.

The operator shall not allow occupancy of the building to exceed the occupancy
limits established by the Building Division or Fire Department. Strict adherence to
maximum occupancy limits is required.

The use of private (enclosed) “VIP" rooms or any other temporary or permanent
enclosures separate from public areas are prohibited.

The outdoor dining area shall be used in conjunction with the related eating and
drinking establishment and shall be limited to 202 square feet in area (17 percent of
the total net public area of 1,182 square feetf), Seating within the existing eating
and drinking establishment, including the outdoor dining area, shall be limited to a
maximum of 75 seats, unless an amendment to this Minor Use Permit is approved.
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At such a time that the City widens West Coast Highway in this area, the applicant
shall reconfigure the main entry doorway fo the eating and drinking establishment
to eliminate the door swing within the fufure public right-of-way. Alterations shali be
made at the sole cost and expense of the applicant.

The boundary of the cutdoor dining area shall be marked to define the maximum
202 square foot area on the pavement or through the use of fences, walls, or
similar barriers. Fences, walls or similar barriers shall serve only to define the
outdoor dining area and not constitute a permanent all weather enclosure,

The installation of roof coverings shall not have the effect of creating a
permanent enclosure. The use of umbrellas or a retractable canvas cover for
shade purposes shall be permiited. The use of any other type of overhead
covering, including solid ridged roof coverings, shall be subject fo review and
approval by the Community Development Director and may require an
amendment to this permit.

The outdoor .dining area shall be designhed to meet exiting and fire protection
requirements as specified by the California Building Code and shall be subject to
review and approval by the Building Division and the Fire Department.

The project shall comply with the most recent, City-adopted version of the California
Building Code and California Plumbing Code.

Approval is required by the Orange County Health Department prior to the final of
building permits.

All doors and wfﬁdows of the entire facility, including those doors and/or windows
ieadrng to the outdoor dining area, shall remain closed at all times except for the
ingress and egress of patrons and employees.

No amplified music is permitted in the outdoor dining area.

The operator of the eating and drinking establishment shall be responsible for the
control of noise generated by the patrons of the subject facility. The use of outside
loudspeakers, paging system or sound system shall be prohibited in the outdoor
dining area or ouiside of the building. Al noise generated by the proposed use
shall comply with the provisions of Chapter 10.26 of the Newpoit Beach Municipal
Code, Chapter 10.26 provides, in part, that the noise should shall be limited to no
more than depicted below for the specified time periods:.

Between the hours of Belwaen the hours of
7:00 a.m. and 10:00 p.m. 10:00 p.m, and 7.00 a.m,
{nterior exterior interlor exterior
Measured at the property line of
commercially zoned property: NIA 65 dBA N/A 60 dBA

Measurad at the property ling of ,
residentially zoned properiy: N/A 60 dBA NIA 50 dBA




39.

40.

41,

42.

43.

44,

45,

46.

Pizzeria Mozza
September 14, 2011
Page 9

| Residential property: 45 dBA 65 dBA 40 dBA 50 dBA |

The applicant shall retain a qualified engineer specializing in noise/acoustics to
monitor the sound generated by the outdoor dining activity to insure compliance
with these conditions, if required by the Community Development Director.

Should problems arise with regarding noise associated with the outdoor dining
area, the Planning Division shall require the removal of all or a portion of the
outdeor dining area, and/or seating in the areas that contribute or cumulatively
contribute to the noise problems or complaints. The Community Development
Director may aiso curtail or reduce hours of operation and use of the outdoor dining
area in response to noise complaints or loud and unreasonable noise generated by
the outdoor dining use.

The use of area heaters shall remain consistent with the approvai by the Public
Works Department, Building Division and the Fire Department. The use of propane
heaters and the storage of propane containers on the premises are prohibited,
unless otherwise approved by the Fire Department

Should this business be sold or otherwise come under different ownership, any
future owners or assignees shall be notified of the conditions of this approval by
either the current owner or the leasing company.

The primary use of the proposed facility shall be the operation of a restaurant
which shall provide a menu confaining an assortment of food normally offered by
such rastaurant. Full meal service shall he provided during all hours of operation.
The premises shall be furnished with tables and chairs at which food or
beverages may be comfortably consumed, and the operatory shall supply all
necessary cutleries, condiments, and linens with which an eating establishment

is customarily equipped.

All mechanical equipment and trash areas shall be screened from surrounding
public streets and adjoining properties. All frash areas shall be screened from the
adjoining properties and streats.

The area outside of the food establishment, including the pubiic sidewalk, shall be
maintained in a clean and orderly manner. The exterior of the business including
the common seating areas of the shopping center shall be maintained free of litter
and graifiti at all imes. The owner or operator shall provide for daily removal of
trash, litter debris and graffiti from the premises and on all abutting sidewalks within
20 fest of the premises. The operator of the food service use shall be responsible
for the clean-up of all on-site and off-site trash, garbage and litter generated by the
use.

Trash receptacles for patrons shall be conveniently located both inside and
outside of the proposed facility, but not located on or within any public property or
right-of-way, unless otherwise approved by the Public Works Department.
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All trash shall be stored within the building or within dumpsters stored in the trash
enclosure (three walls and a self-latching gate) or otherwise screened from view
of neighboring properties, except when placed for pick-up by refuse collection
agencies. The trash enclosure shall have a decorative solid roof for aesthetic and
screening purposes. The trash dumpsters shall have a top, which shall remain
closed at all times, except when heing loaded or while being collected by the
refuse collection agency.

The applicant shall ensure that the trash dumpsters and/or receptacles are
maintained to control odors. This may include the provision of either fully self-
contained dumpsters or periodic steam cleaning of the dumpsters, if deemed
necessary by the Pianning Division. Cleaning and maintenance of frash
dumpsters shall be done in compliance with the provisions of Title 14, including

~ all future amendments (including Water Quality related requirements).

Storage outside of the building in the front or at the rear of the property (except
within a fully screened enclosure approved by the Planning Division) shall be
prohibited, with the exception of the required frash container enclosure.

A covered wash-out area for refuse confainers and kitchen equipment, with-
minimum useable area dimensions of 36-inches wide, 36-inches deep and 72-
inches high, shall be maintained, and the area shall drain directly into the sewer
system, unless otherwise approved by the Building Manager and Public Works
Director in conjunction with the approval of an aiternate drainage plan.

Grease interceptors shall be maintained for the restaurant facility in accordance
with the provisions of the California Plumbing Code, unless otherwise approved
by the Building Division.

Kitchen exhaust fans shall be maintained in accordance with the Uniform
Mechanical Code. The issues with regard to the control of smoke and odor shall
be directed to the South Coast Air Quaiity Management District.

To the fullest extent permitted by law, applicant shall indemnify, defend and hold
harmless City, its City Council, its boards and commissions, officials, officers,
employees, and agents from and against any and all claims, demands,
obligations, damages, actions, causes of action, suits, losses, judgments, fines,
penalties, liabilities, costs and expenses (including without iimitation, attorney’'s
fees, dishursements and court costs) of every kind and nature whatsoever which
may arise from or in any manner relate (directly or indirectly) to City's approval of
the Pizzeria Mozza including, but not limited to, the Minor Use Permit No.
UP2011-023. This indemnification shall include, buf not be limited to, damages
awarded against the City, if any, costs of suit, attorneys' fees, and other
expenses incurred in connection with such claim, action, causes of action, suit or
proceeding whether incurred by applicant, City, and/or the parties initiating or
bringing such proceeding. The applicant shall indemnify the City for all of City's
costs, attorneys' fees, and damages which City incurs in enforcing the
indemnification provisions set forth in this condition. The applicant shall pay to
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the City upon demand any amount owed to the City pursuant to the
indemnification requirements prescribed in this condition.

Police Department Conditions

54.

55,

56,

57.

58.

59,

60,

61.

62,

63.

The type of alcoholic beverage license issued by the California Board of
Alcoholic Beverage Control shall be a Type 47 in conjunction with the service of
food as the principal use of the facility.

This approval does not permit the premises to operate as a bar, tavern, cocktail
loungs, or hightclub as defined by the Newport Beach Municipal Code.

No alcoholic beverages shall be consumed on any property adjacent to the
licensed premises under the control of the licensee.

There shall be no exterior advertising or signs of any type, including advertising
directed to the exterior from within, promoting or indication the availability of
alcoholic beverages or signs, which are clearly visible to the exterior, shall
constitute a violation of this condition.

No *happy hour” type of reduced price alcoholic beverage promotion shall be
allowed except when offered in conjunction with food ordered from the full service
menu. There shall be no reduced price alcoholic beverage promotion after 800

p.m.

The petitioner shall not share any profits or pay any percentage or commission to a
promoter or any other person based up on monies collected as a door charge,
cover charge, or any other form of admission charge, including minimum drink
orders or the sale of drinks.

The quarterly gross sales of alcoholic beverages shall not exceed the gross sales
of food during the same period. The licensee shall at all times maintain records,
which reflect separately the gross sales of food and the gross sales of alccholic
beverages of the licensed business. These records shall be kept no less frequently
than on a quarterly basis and shall be made available to the Police Department on

command.

There shall be no on-site radio television, video, film, or other electronic or media
broadcasts, including recordings to be broadcasted at a later time, which include
the service of alcoholic beverages, without first obtaining an approved special event
permit issued by the City of Newport Beach.

~ Live entertainment and dancing shall be prohibited as a part of the regular

operation of the establishment.

No games or contests requiring or involving the consumption of alcoholic
beverages shall be permitted.



64.

65.

66.

Pizzeria Mozza
September 14, 2011
Page 12

Food service from the regular menu must be available to patrons up to thirty (30)
minutes before the scheduled closing time.

All owners, managers and employees selling alcoholic beverages shall undergo
and successfully complete a certified training program in responsible methods
and skills for selling alcoholic beverages. The certified program must meet the
standards of the California Coordinating Council on Responsible Beverage
Service or other certifying/licensing body, which the State may designate. The
establishment shall comply with the requirements of this section within 180 days
of the issuance of the cettificate of occupancy. Records of each owner's,
manager's and employee's successful completion of the required certified
training program shall be maintained on the premises and shall be presented
upon request by a representative of the City of Newpoit Beach.

A Special Events Permit is required for any event or promotional activity outside
the normal operational characteristics of the approved use, as conditioned, or
that would attract large crowds, involve the sale of alcoholic beverages, include
any form of on-site media broadcast, or any other aclivities as specified in the
Newport Beach Municipal Code to require such permits.

PUBLIC NOTICE

Notice of this application was mailed to all owners of property within 300 feet of the
boundaries of the site (excluding intervening rights-of-way and waterways) including the
applicant and posted on the subject property at least 10 days prior to the decision date,
consistent with the provisions of the Municipal Code.

APPEAL PERIOD: Use Permit applications do not become effective untl 14 days
following the date of action. Prior to the effective date the applicant or any interested party
may appeal the decision of the Zoning Administrator to the Planning Commission by
submitting a written appeal application to the Community Development Director. For
additional information on filing an appeal, contact the Planning Division at 949 644-3200.

By: "N e

JMImsw

Jaime Murillo, Zoning Administrator

Attachments: ZA 1 Vicinity Map

ZA 2 Plans
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Hawkins Law Offices

(949) 6£50-1181

Law Offices of Robert C. Hawkins

110 Newport Center Drive, Suite 200
Newportt Beach, California 92660
{949) 650-5550
Fax: (949) 650-1181

FAX COVER SHEET

TRANSMITTED TO:
NAME FAX NUMBER PHONE NUMBER
Kimberly Brandt, AICP, (949) 644.3229
Community Dev. Dir,
Leilani Brown, City Clerk (949) 644-3039

From:
Client/Matter:
Date:
Documents:
Pages:

COMMENTS:

The informarion contained in this facsimile message is information protected by attorney-clignt andfor the antorneyiwork
product privilege. It is infended only for the use of the individual named cbove and the privileges are not walved by virie of
this having been sent by facsimile. [f the person aciually receiving this facsimile or any other reader af the facsimile is not the
named recipient or the employee or agent responsible io deliver it 10 the named recipient, any use. dissemination, distribution,
or copying of the communication is strictly prohibited. If you have received this communication in erver. please immediately

Robert C, Hawkins
Planning Commission
September 28, 2011
Appeal/Call for Review
3*

Original will follow as indicated.

nolify us by telephone and refurn the originad message to us at the above address via (.S, Postal Service,

*NOT COUNTING COVER SHEET. [F YOU DO NOT RECEIVE ALL PAGES, PLEASE TELEPHONE US
IMMEDIATELY AT (949) 6505550,
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LAW OFFICES OF ROBERT C. HAWKINS

September 28, 2011

Via Facsimile Only

Kimberly Brandt, AICP, Community Development Director
Community Development Department

City of Newport Beach

3300 Newport Blvd,

Newport Beach, California 92663

Re: Appeal of the Zoning Administrator’s Grant of Use Permit No. UP2011-023
(PA2011-139) for Pizzeria Mozza at 800 West Coast Highway

Greetings:

As you know, [ am honored to serve as a member of the City's Planning Commission for the
City of Newport Beach. As a planning comunissioner and pursuant to the Municipal Code, 1 appeal/call
for review the captioned action.

- At the outset, the Planning Commission has recommended changes to the Zoning Code to limit
minor use permits for alcohol uses for special situations and to require use permits with hearings before
the Planning Commission in areas where such uses are adjacent to residential uses. The captioned
actions falls within the latter category: the alcohol use is located on Mariners Mile which has
residential uses above the site, Indeed, the Planning Commission recently denied a project (Metro
Pointe} which was subsequently approved by the Council in part due to concerns over adjacent
residential impacts of the Project. The captioned matter requires a full hearing before the Planning
Commission to review and understand the potential for impacts of the Project on adjacent residential
uses. Thus, this appeai/call for review is appropriate.

I also appeal the decision for the following reasons: Finding E-G cannot be made because the
presence of alcohol in the outdoor dining area conflicts with the General Plan and the Zoning Code,
and is incompatible with adjacent residential uses; the Conditions of Approval are internally
inconsistent,

110 Newport Center Drive, Suite 200
Newport Beach, California 92660
(949) 650-5550
Fax: (949} 650-1181
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Kimberly Brandr, AICP Community Dewlopment Director
-2 September 28, 2011

g « First, Finding E states: “The design, location, size, and operating characteristics of the use are
compatible with the allowed uses in the vicinity.” The captioned approval notes that the Project
includes a reduction in hours of operation from midnight to 11:00 pm,

However, the published clsoing hours of operation for Pizzeria Mozza is 11:00 pm. The
approval does not change this closing time, Moreover, it is unclear that the conditions will limit or
mitigate the impacts of the full bar on the adjacent residences many of whom testified in the Metro
Pointe hearing that they were very concerned about alcohol establishments below their residences with
the potential for disruplive noise and parties.

% , Second, Finding F states:

“The site is physically suitable in terms of design, location, shape, size, operating
characteristics, and the provision of public and emergency vehicle (e.g., fire and
medical) access and public services and utilities;”

The specific facts in suppbrt of this do not mention the adjacency to residential uses which are
less than one hundred feet away.

L'/ § Morcover, fact F-2 states:

“The full valet parking service plan will be updated and required to be re-approved by
the City Traffic Engineer and Community Development Director to update operational
details to improve the use and circulation of the parking areas.”

However, this full valet parking service plan is not attached to the decision and does not currently exist.
Without knowing exactly what the parking plan is, F-2 cannot state with any certainty that it will
“improve the use and circulation of the parking areas.” This is simply deferring to another day a
finding which must be made now.

5 ¢ Finally, Finding G states:

“Operation of the use at the location proposed would not be detrimental to. the
harmonious and orderly growth of the City, or endanger, jeopardize, or otherwise
constitute a hazard to the public convenience, health, interest, a safety, or general
welfare of persons residing or working in the neighborhood of the proposed use,

Fact G-1 in support of this finding states in part:

“The project has been reviewed and includes conditions of approval to ensure that
potential conflicts with the surrounding land uses are minimized to the greatest extent
possible. The operator is required to take reasonable steps to discourage and correct
objectionable conditions that constitute a nuisance in parking areas, sidewalks and areas
surrounding the subject property and adjacent properties during business hours, if
directly related to the patrons of the establishment.”

110 Newport Center Drive, Suite 200
Newport Berch, California 92660
{249} 650-5550
Fax: (949) 650-1 181

(948) B50-1181 __ p.3
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However, this fact is more a hope or a wish. It is not enforceable. G-1 recognizes that a restaurant
with a full bar near residential uses may create potential land use conflicts. However, the remedy does
not provide any assurance that the conflicts will not exist.

This Project requires review by the Planning Commission to ensure that residents and others in
the community have an opportunity 1o present their comments and concerns to the City and its decision
makers,

Given that the hearing will be de novo, I reserve the right to supplement additional reasons
which may arise during this appeal process or in review of public records in connection with this
matter.

Thank you for your assistance in this matter. Of course, notwithstanding this appeal, thank you
for the fine and difficult work that you and your department have done and continue to do. Ilook
forward to leaming the date and time of the hearing on this appeal. Should you have any questions,
please do not hesitate to contact me.

Sincerely,

T C. HAWKINS

: Robert C. Hawkins

RCH/kw

~ce Leilani Brown, City Clerk (Via Facsimile Only)

110 Newport Center Drive, Suite 200
Newport Beach, California 92660
(949) 650-5550
Fax: (949) 650-1181
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Hawkins Law Offices

(949) B850-1181

Law Offices of Robert C. Hawkins

110 Newpon Ceter Drive, Suite 200
Newport Beach, California 92660
{949} 650-5550
Fax: (949) 650-1:.81

FAX COVER SHEET

TRANSMITTED TO:

NAME FAX NUMBER PHONE NITMBER

Kimberly Brandt, AICP, (949) 644-3229

Community Dev. Dir,

Leilani Brown, City Clerk (949) 644-3039
From: Robert C. Hawking
Client/Matter: Planning Commission
Date: QOctober 6, 2011
Documents: Appeal/Call for Review
Pages: ¥
COMMENTS: Original will follow as indicated.

The information contained in this facsimile message s information protecied by attorney-client andfvr the atorneyfvork
product privilege. }t is intended only for the use of the individual named above and the privileges are nat waived by virtue of
this having been sent by facsimile. [f the person actually receiving this facsimile or ary ather reader of the facsimtle is not the
named recipient or the employee or agent responsible ro deliver it to the named recipient, any use, disserunation, distribution,
or copying of the commuenication is strictly prohibited. If you have received this communication in error, please immediately

notifp us by relephone and return the original message (0 us af the above address via U.S. Postal Service.

*NOT COUNTING COVER SHEET. IF YOU DO NOT RECEIVE ALL PAGES, PLEASE TELEPHONE US
IMMEDIATELY AT (949} 650-5550.
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LAW OFFICES OF ROBERT C. HAWKINS

October 6, 2011

Via Facsimile Only

Kaimberly Brandt, AICP, Community Development Director
Community Development Department

City of Newport Beach

3300 Newport Blvd.

Newport Beach, California 92663

Re: Appeal of the Zoning Administrator’s Grant (}f Use Permit No. UP2011-023
{(PA2011-139) for Pizzeria Mozza at 800 West Coast Highway

Greetings:

In connection with the captioned appeal, please be advised that [ have learned about a
typographical error in the appeal. All references to “Metro Pointe” should be to “Mariners Pointe,”

Please accept my apologies for this error and hope it did not confuse you unnecessarily. Should
you have any questions, please do not hesitate to contact me.

Sincerely,

LAY OFFICES OF RO T C. HAWKINS

. Hawkins
RCH/kw

ce: Leilani Brown, City Clerk (Via Facsimile Only)

110 Newport Center Drive, Suite 200
Newpott Beach, California 92660
{949} 630-5550Q
Fax: (949) 6501181



Attachment No. PC 5

Correspondence



JAMES C. PERSON, JR.
Attorney at Law Telephone (949) 673-9201
507 29th Street - Suite A Facsimile (949) 673-0774
Newport Beach, California 92663 E-Mail buzzlaw@buzzperson.com

September 7, 2011

Mr. Jaime Murillo

Zoning Administrator

City of Newport Beach (BY PERSONAL DELIVERY)
3300 Newport Blvd.

Newport Beach, CA 92663

Re: Pizzeria Mozza; 800 W. Coast Highway; UP2011-023

Dear Mr. Murillo:

This office represents Mr, and Mrs. Levon Gugasian, the prop-
erty owners of the real property at 900-1000 W. Coast Highway,

Newport Beach.

Mr. and Mrs. Gugasian are opposed to the requested intensifi-
cation of use on this property and respectfully request that
this Use Permit be denied. There are several reasons for their
position on this matter, however the greatest has to do with
‘the intensification of parking on the property, the adjoining
street and in neighbor’s facilities.

Since this establishment recently opened, there has been an
alarming increase in the demand on parking in the area., Sev-
eral of the Gugasian’s tenants have complained to my clients
that patrons from Pizzeria Mozza have been parking in the lot
maintained by my client at their propexty at 200-1000 W, Coast

Highway.

In addition to the added patronage at the property which we
believe has exceeded occupancy on several occasions, my cli-
ents believe that the exorbitant valet charge of $8.00 per
vehicle is actually a disincentive to use the onsite parking
available for the site, thereby encouraging patrons to seek
parking on the streel or nearby other parking facilities such
as the one maintained by my client.

My clients believe that the occupancy of the business should
be brought back to a level consistent with free, non valet,
parking, thereby lessening the impact on the neighborhood.
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My clients have also noticed that the location of the valet’s
station has had an significant impact on the traffic on Coast
Highway. The City required my client to make major improve-
ments to his property specifically to avoid such impacts. The
same should be required of the applicant and for certain, the
valet station should not have an adverse impact of the normal
flow of traffic along Coast Highway.

Finally, my clients believe that the overall intensification
of use is a general on sale liquor license is not in the best
interest of the City of Newport Beach and ask whether or not
such a license is normally related to the sale of pizza. They
believe that traditionally, patrons of pizza establishments do
fine with the consumption of beer and wine and that the sale

of spirits is not necessary at this site.

In closing, my clients respectfully request that this permit
be denied,

Thank you for your consideration of these comments.

Verf ul 3,
: ’g {
(7
/TAMES C. PERSON, JR.

JCP/cl

cc: Mr, and Mrs. Levon Gugasian



JAMES C. PERSON, JR.
Attorney at Law Telephone (949) 673-9201
507 29th Street - Suite A Facsimile (949) 673-0774
Newport Beach, California 92663 E-Mail buzzlaw@buzzperson.com

September 12, 2011

Mr. Jaime Murillo

Zoning Administrator

City of Newport Beach (BY PERSONAL DELIVERY & ELECTRONIC MAIL)
3300 Newport Blvd.

Newport Beach, CA 92663

Re: Pizzeria Mozza; 800 W. Coast Highway; UP2011-023
Dear Mr. Murillo:

Staff has provided me with a copy of the Electronic Mail from
a Mr. Brad Saltzman who purports to be the “owner/operator” of
the valet parking company hired by Pizzeria Mczza. It is clear
from that email that Mr. Saltzman does not have a clue about
restaurant and restaurant patrons in Newport Beach.

At the outset, let me make it clear that Mr. and Mrs. Gugasian
have not changed their view about this problem as a result of
anything contained in the email from Mr. Saltzman. To the
contrary, they remain more committed to their view as ex-
pressed in the original correspondence from the undersigned
dated September 7, 2011.

Just this weekend, after Mr. Saltzman’s email, Mr. Gugasian
personally had to intervene with two different cars attempting
to park on his premises by patrons from Pizzeria Mozza. On one
occasion, the driver of the vehicle indicated he was parking
in Mr. Gugasian’s lot because he did not want tc¢ pay for
parking and didn’t understand why it was not ok to park on Mr.
and Mrs. Gugasian’s property since there were spaces avail-
able.

There are a number of flaws in Mr. Saltzman’s reasoning and
rationale. At the outset, it is not my clients’ concern, and
it should not be the City’s concern, as to how much Pizzeria
Mozza is paying for offsite parking. The operators should have
thought of this before they decided on this property. If this
is the case, I am aghast that the City has approved, or would
condone, an offsite valet parking plan for a church up on
Dover Drive, which has to be ¢lose to a half mile away. I have
never heard of such a parking arrangement in Newport before.
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Secondly, I reiterate the fact that the amount charged, does
nothing except discourage use of the valet parking. This is
not Hollywood or Melrose Ave. I would submit that most people
who come to Pizzeria Mozza are not prepared to spend $8.00 or
thanks to Mr. Saltzman’s generous reduction of $1.00, §7.00
for valet parking. Mr. Saltzman is correct that most restau-
rants took parking into consideration before they entered into
their lease and made sure that there was adequate parking, on
site, This is not the case with Pizzeria Mozza. Parking to
enter a restaurant should not be contingent upon how much
profit Mr. Saltzman needs to make, nor should it have anything
to do with what a restaurant pays for its required parking.
These are things which should have been considered before the
site was chosen.

My clients continue to believe that the overall intensifica-
tion of use is a general on sale liquor license is not in the
best interest of the City of Newport Beach and ask whether or
not such a license 15 normally related to the sale of pizza
and continue to respectfully request that this permit be
denied.

Thank you for your consideration of these comments.

truiy U
’ A1,

. JAMES C. PERSON, "JR.

JCP/cl

cc: Mr. and Mrs., Levon Gugasian



AMENDMENT TO PIZZARIA MOZZA USE PERMIT 3656

To: Melinda Whelan September 14, 2011
CNB Planning Department
Re: Pizzeria Mozza
800 West Coast Highway
Project File # PA2010-139
Activity # UP2011-023

I am not able to attend the public hearing regarding this matter that is scheduled this afternoon at
3:30PM. I therefore ask that the following comments be entered into the public record.

[ object to the unconditional acceptance of the proposed amendment to existing Use Permit
3656. The reason has to do with the misrepresentation and fraud that was perpetrated by both the
manufacturer and the architect during plan check regarding the all-white roof that is presently
installed. The problem with the all-white roof is the enormous amount of glare that it produces
during sunny days for the residents living on the bluff above the restaurant. Subsequent to my
complaint o the Planning Department regarding this problem, the City sent notice to the
architect (with copies to the property owner, and business owner) that the color of the roof must
be modified to match the color sample provided to the City during plan check. The change of
color was required to be completed within 40 days. That was over two months ago. Worse yet,
to add insult to injury, the City directed that a solution with the roof color issue be resolved prior
to issuing the final certificate of occupancy. To date, the restaurant is open for business and
nothing whatsoever has been done to either correct or mitigate the glare that is produced by the
all-white roof.

I am therefore requesting that, if approved, the amendment to change the existing Type 41 ABC
license to a Type 47 be conditional upon two things. One is that the existing problem with the
all-white roof be corrected prior to the ABC license change. The other is that continuation of the
type 47 ABC license require that whatever fix is implemented to eliminate the present glare from
the all-white roof, be maintained indefinitely by the property owner.

W. Gary Sokolich, Ph.D.
Seientific & Technical Consultant
949-650-5379



AMENDMENT TO PIZZARIA MOZZA USE PERMIT 3656

To: Melinda Whelan September 14, 2011
CNB Planning Department
Re: Pizzeria Mozza
800 West Coast Highway
Project File # PA2010-139
Activity # UP2011-023

1 am not able to attend the public hearing regarding this matter that is scheduled this afternoon at
3:30PM. [ therefore ask that the following comments be entered into the public record.

[ object to the unconditional acceptance of the proposed amendment to existing Use Permit
3656. The reason has to do with the misrepresentation and fraud that was perpetrated by both the
manufacturer and the architect during plan check regarding the all-white roof that is presently
installed, The problem with the all-white roof is the enormous amount of glare that it produces
during sunny days for the residents living on the bluff above the restaurant. Subsequent to my
complaint to the Planning Department regarding this problem, the City sent notice to the
architect (with copies to the property owner, and business owner) that the color of the roof must
be modified to match the color sample provided to the City during plan check. The change of
color was required to be compieted within 40 days. That was over two months ago. Worse yet,
to add insult to injury, the City directed that a solution with the roof color issue be resolved prior
to issuing the final certificate of occupancy. To date, the restaurant is open for business and
nothing whatsoever has been done to either correct or mitigate the glare that is produced by the
all-white roof.

[ am therefore requesting that, if approved, the amendment fo change the existing Type 41 ABC
license to a Type 47 be conditional upon two things. One is that the existing problem with the
all-white roof be corrected prior to the ABC license change. The other is that continuation of the
type 47 ABC license require that whatever fix is implemented to eliminate the present glare from
the all-white roof, be maintained indefinitely by the property owner.

W. Gary Sokolich, Ph.D.
Scientific & Technical Consuiiant
949-650-5379



Attachment No. PC 6

Use Permit 3542



COMMISS{ONERS

CITY OF NEWPORT BEACH

RWOLL CALL |

MINUTES

October-20,-1994. -
INDEX

..... . =

o

g
,/’J"

the Public Works Department, p!‘lOI‘ to f§suance of a

building permit.

3. That the applicant shall ghtdfn a building permit for the
proposed sign from uilding Department,

4, That th ___.*---'o temporary sign shall be removed in
w1th the development of the subject, vacant

Use Permit No. 3542 (Public Hearin

Request to change the operational characteristics of an existing

i restaurant with on-sale beer and wine, on property located in the

RSC-H District, so as to allow the use of valet and tandem parking
in conjunction with the existing restaurant use.

LOCATION: Lots 24 and 25, Tract No. 1210, located at
800 West Coast Highway, on the northerly
side of West Coast Highway, across from

Bayshores,
ZONE: RSC-H
APPLICANT: Dolce Risterante, Newport Beach
OWNER: B. Manovi, Newport Beach

Commissioner Adams requested a clarification of Condition No.
12, Exhibit "A", recommending that development standards
pertaining to walls, a portion of the landscaping, and underground
utilities be waived. William Laycock, Current Planning Manager,
explained that development standards for restaurants require 6
foot high walls to be constructed along all interior lot lines, and
reduced to 3 feet in height adjacent to a street. Staff opined that
the adjoining commercial properties would not be affected and the

-4.
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requirement would not be necessary. The standard requires that
at least 10 percent of the total site area shall be devoted to
landscaping; however, the existing restaurant site does not meet
the 10 percent requirement, but has ample landscaping. The
Planning Commission generally waives the undergrounding
requirement on existing development.

Commissioner Ridgeway requested a clarification of Condition No.
6, Exhibit "A", stating That the primary use of the proposed facility
shall be the operation of a restaurant, which shall provide a nienu
containing an assortment of food normally offered by such restaurant,
Food service from the full menu shall be available until one hour
prior to closing time of each day of operation. The premises shall be
Jurnished with tables and chairs at which food may be comfortably
consumed, and with all cutlery, condiments, and linen with which an
eating establishment is customarily equipped. James Hewicker,
Planning Director, explained that the Police Department requests
this type of a condition so as to be assured that the premises
would be operated as a bona-fide restaurant. Commissioner
Ridgeway concurred with the second sentence of the condition;
however, he recommended that the first sentence be modified to
state That the primary use of the proposed facility shall be the
operation of a restaurant, and that sentence 3 be deleted on the
basis that it is a far-reaching condition.

In response to a question posed by Commissioner Adams, Robin
Clauson, Assistant City Manager, replied that the proposed,
amended definition for the term "restaurant” will not affect the
existing restaurants in the City.

Commissioner Edwards suggested that Condition No, 6 be
amended to state That the primary use of the proposed facility shall
be the operation of a restaurant, and shall be furnished in
accordance with an eating establishment. Food service from the full
menu shall be available until one hour prior to closing time of each
day of operation. Commissioner Ridgeway supported the amended
condition.
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Commissioner Pomeroy and Commissioner Edwards discussed the
intent to keep full menu in Condition No. 6 so as to comply with
the Police Department’s concerns that the establishment operate
consistently as a restaurant,

‘The public hearing was opened in connection with this item, and
in response to questions posed by Commissioner Adams regarding
valet parking, Mr. David Axe, applicant, appeared before the
Planning Commission. Mr, Axe stated that the parking valets were
included in the proposed six employees, and they would not
oppose an added condition indicating that complimentary parking
would be provided to the restaurant’s patrons. In response to a
question posed by Chairman Glover, Mr. Axe concurred with the
findings and conditions in Exhibit "A".

There being no others desiring to appear and be heard, the public
hearing was closed at this time,

Motion was made and voted on to approve Use Permit No, 3542
subject to the findings and conditions in Exhibit "A", and to amend
Condition No. 6 as previously stated. Commissioner Adams
requested that Condition No. 21 be added indicating that
complimentary valet parking be provided to the restaurant’s
patrons. MOTION CARRIED,

Findings:
L. That the proposed application is consistent with the Land
Use Element of the General Plan and is compatible with

surrounding land uses,

2. That adequate parking will be available for the proposed
use.

3. That the proposed development will not have any
significant environmental impact.

MINUTES
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That the design of the proposed improvements will not
conflict with any easements acquired by the public at large
for access through or use of property within the
proposed development,

That the waiver of the development standards regarding
walls, a portion of the landscaping and underground
utilities will not be detrimental due to the existing
developed nature of the property.

That public improvements may be required of a developer
per Section 20.80.060 of the Municipal Code,

‘That the approval of Use Permit No. 3542 will not, under
the circumstances of this case, be detrimental to the health,
safety, peace, morals, comfort and general welfare of
persons residing and working in the neighborhood or be
detrimental or injurious to property and improvements in
the neighborhood or the general welfare of the City.

Conditions;

That the proposed development shall be in substantial
conformance with the approved site plan and floor plan,
except as noted below,

That the seatirng within the subject restaurant (including the
patio dining) shall be limited to 90 seats,

That the applicant shall provide a minimum of one on-site
parking space for each 3 seats (30 parking spaces) within
the restaurant dining and waiting areas.

That the hours of operation for the restaurant facility shall
be limited to the hours between 11:00 a.m. and 12:00
midnight, daily.
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20.06 of the Municipal Code.

. 6. That the primary use of the proposed facility shall be the
) operation of a restaurant, and shall be furnished in
! ‘ accordance with an eating establishment, Food service
0 from the full menu shall be available until one hour prior
o { | to closing time of each day of operation,

! S. That all signs shall conform to the requirements of Chapter
|
I
i

E i 7. That no live entertainment or dancing shall be permitted
5 | unless an amendment to this use permit is approved by the
; Planning Commission.

I

!

: 8. That a washout area for refuse containers be provided in

such a way as to allow direct drainage into the sewer
system and not into the Bay or storm drains, unless
; : otherwise approved by the Building Department,

; 9. That grease interceptors shall be installed on all fixtures in
the restaurant facility where grease may be introduced into
the drainage systems in accordance with the provisions of
the Uniform Plumbing Code, unless otherwise approved by
the Building Department,

, 10, That kitchen exhaust fans shall be designed to control
Loy smoke and odor to the satisfaction of the Building
! Department.

11, That all mechanical equipment and trash areas shall be
screened from surrounding public streets and adjoining
properties.

i | 12.  That the development standards regarding walls, a portion
‘ of the landscaping, and underground utilities shall be
waived.

- | 13, That no outdoor loudspeaker or paging system shall be
' permitted in conjunction with the proposed operation,

-8-
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14, That all employees shall park their vehicles on-site, i

!
!
!
i 1
: | 15, That the lighting in the parking area and restaurant facility
Lo ’ * ' shall be shielded in such a manner so as to eliminate light
. and glare spillage on adjacent uses and West Coast |
A | Highway. ‘

. 16, That the required number of handicapped parking spaces

i - shall be designed within the on-site parking area and shall

| | | be solely for handicapped self-parking. One handicapped

b | sign or a post and one handicapped sign on the pavement
‘ ! shall be required for each handicapped space.

L L 17. That all improvements be constructed as required by
' Ordinance and the Public Works Department.

pedestrian circulation systems shall be subject to further
review and approval by the City Traffic Engineer, The
: valet parking service shall be utilized during all hours that
} the restaurant facility is open to the public.

l : _ 18, That the on-site valet parking, vehicular circulation and

19.  That the Planning Commission may add or modify
conditions of approval to this use permit, or recommend to
the City Council the revocation of this use permit, upon a
determination that the operation which is the subject of this
use permit causes injury, or is detrimental to the health,
safety, peace, morals, comfort, or general welfare of the
community,

: | 20.  This use permit shall expire unless exercised within 24
months from the date of approval as specified in Section
20.80.090A of the Newport Beach Municipal Code.

; 21.  That complimentary valet parking shall be provided to
“ patrons of the restaurant,

! ¥ % ¥
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STAFF APPROVAL ACTION LETTER

PLANNING DEPARTMENT

3300 NEWPORT BOULEVARD
NEWPORT BEACH, CA 92663

(549) 644-3200 FAX (049) 844-3229

Appiication: Staff Approval No. $A2010-004 (PA2010-058)
Use Permit No. 3542

Applicant: Occhio Rosso, LLC - Pizzeria Mozza

Site Address: 800 West Coast Highway

Legal Description: Lots 24 and 25, Tract No. 1210

On May 14, 2010, the Planning Director determined that proposed alterations and
additions to and proposed changes in operational characteristics of an existing eating and
drinking establishment are in substantial conformance with Use Permit No. 3542 approved
by the City in 1994 and pursuant to the provisions of Section 20.91.055.A, the Planning
Director waives the requirement for a new use pemit application. Use Permit No, 3542
authorized a change in operational characteristics of an existing restaurant with beer and
wine service and allowing the use of tandem parking and valet parking operations. The
proposed changes are:

1.

The interior and exterior remodel of the existing restaurant building modifying the
existing floor plan.

A 157 square foot kitchen and service area addition on the northwest side of the
existing building.

Elimination of an existing enclosed patio dining area to accommodate for the future
widening of West Coast Highway.

The construction of a 9-foot high retaining wall at the north side of the property to
provide additional area for improved on-site parking and vehicle circulation.

Construction of a covered trash and recycling storage area.

Alteration of the existing vehicular circulation and parking areas, and the maintenance
of full valet parking service with Use Permit No. 3542.

This determination is based upon the following findings and conditions of approval.
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Findings
1. That the proposed location of the use is in accord with the objectives of this code

and the purposes of the district in which the site is located.

The project site is located in the RSC-MM Zoning District, which is intended to
provide areas that are predominately retail in character, but allow some service
and office uses. Eating and drinking establishments are a retail service use, and
are permitted within this designation subject to the approval of a use permit. Use
Permit No. 3542 was approved in 1894 to grant a change in operational
characteristics of an existing restaurant use with beer and wine service only.

The purpose of the RSC-MM Zoning District is to encourage marine service
businesses, visitor-serving facilities, local service retail, encourage a pedestrian
orientation of the area, provide public physical and visual access to the bay,
preserve and enhance the character of scenic highways and drives and city view
parks in the area, and provide safe and convenient vehicular circulation and
access to businesses. The overall improvements to the existing restaurant
building and site based upon the project plans will provide a high aesthetic
enhancement to the site benefiting the area, an area for future expansion of
Coast Highway, enhanced on-site vehicular maneuvering and parking areas and
an improved restaurant facility consistent with this purpose and consistent with
the Mariner's Mile Strategic Vision and Design Framework.

That the proposed location of the use permit and the proposed conditions under
which it would be operated or maintained will be consistent with the General Plan
and the purpose of the district in which the site is located; will not be defrimental
to the public health, safely, peace, morals, comforf, or welfare of persons
residing or working in or adjacent to the neighborhood of such use; and will not
be defrimental to the properties or improvements in the vicinity or to the general
welfare of the cily.

The project site is consistent with the General Commercial land use designation
(CG, 0.3FAR) of the General Plan, which is intended to provide for a wide variety
of commercial activities, including restaurants, oriented primarily to serve
citywide or regional needs. With the proposed addition of 167 gross square feet,
the floor area ratic of the project site would be approximately 0.22 FAR, and
would not exceed the allowable 0.3 FAR of the site. The proposed project is also
consistent with the purpose of the RSC-MM Zoning District as indicated above.

The proposed alteration of the floor plan and addition of 157 square feet to the
existing restaurant building is substantially consistent with the floor plan of the
former restaurant with the dining area at the south side of the building, and
kitchen and service area at the north side of the building.

The proposed retaining wall in an existing slope area at the north side of the
property will provide an increase in area for vehicle maneuvering and parking.
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The existing parking lot layout has been reconfigured to meet current commercial
parking lot standards for efficient valet operations that were previously authorized
by Use Pemit No. 3542 approved by the City in 1994.

Use Permit No. 3542 allowed a total of 90 seais based on the parking
requirement of 1 parking space for each 3 seats. The reconfiguration of the
parking lot will result in the loss of 5 parking stalls (25 total to be provided) to
facilitate efficient valet operations despite the additional maneuvering space
provided in conjunction with the construction of the retaining wall. Consistent
with Use Permit No. 3542, the restaurant will be limited to a maximum of 75 seats
based upon the parking ratio and 25 spaces being provided within the altered
parking lot layout that has been reviewed and approved by the City Traffic
Engineer. The 157 square foot kitchen and service area addition does not
increase parking demand based upon the Zoning Code.

Landscaping of the site will be improved to provide a 4-foot wide planter along
the street frontage with hedge and palm trees, consistent with the plant species
required by the Mariner's Mile Specific Plan District.

The exterior enhancements and design quality based upon the approved plans
depict a high quality aesthetic character consistent with Mariner's Mile Strategic
Vision and Design Framework.

The proposed use is not a bar or night club, will not provide dancing or live
entertainment, provides adequate trash enclosures and a grease interceptor. No
change in the hours of operation or alcoholic beverage license type is proposed.

3. That the proposed use will comply with the provisions of this code, including any
specific condition required for the proposed use in the district in which it would be
located.

Eating and drinking establishments are a permitted use in the RSC-MM Zoning
District with an approved use permit. Use Permit No. 3542 was approved in 1894
to grant a change in operational characteristics to allow the use of valet and
tandem parking in conjunction with the existing restaurant use with beer and wine
service only. Chapter 20.86 provides standards for eating and drinking
establishments (standards related to property line walls, landscaping and
undergrounding utilities were waived by the Planning Commission when Use
Permit No. 3542 was approved) and the use is consistent with these standards
as conditioned.

Conditions o.f Approval

The following conditions of approval shall supersede the conditions of approval granted
for Use Permit No. 3642 on October 20, 1994.
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The development shall be in substantial conformance with the approved site plan,
floor plan(s) and building elevations dated May 14, 2010. (Except as modified by
applicable conditions of approval.)

The Use Permit is for the operation of a restaurant and does not authorize the
use or operation of a bar, tavern, cocktail lounge, nightclub or commercial
recreational entertainment venue. Alcohol service at the restaurant is limited to
beer and wine service only and the operator shall maintain a valid license issued
by the California Department of Alcoholic Beverage Control. The principal
purpose allowed is the sale or service of food and beverages with sale and service
of alcoholic beverages being incidental to the service of food.

The seating within the subject restaurant {including patio dining) shall be limited
to 75 seats.

The applicant shall provide a minimum of one (1) on-site parking space for each
three (3) seats within the restaurant dining and waiting areas, or a total of 25
parking spaces.

The hours of operation for the restaurant facility shall be limited to the hours
between 11:00 a.m. and 12:00 midnight, daily. (7994 condition carried forward)

All signs shall conform to the requirements of Chapter 20.67 of the Newport
Beach Municipal Code. (7994 condition carmied forward)

The primary use of the proposed facility shall be the operation of a restaurant
which shall provide a menu containing an assortment of food normally offered by
such restaurant. Full meal service shall be provided during all hours of
operation. The premises shall be furnished with tables and chairs at which food
or beverages may be comfortably consumed, and the operatory shall supply all
necessary cutleries, condiments, and linens with which an eating establishment
is customarily equipped.

No live entertainment or dancing shall be permitted unless an amendment to this
use permit is approved by the Planning Commission. (1994 condition carmed
forward)

A covered wash-out area for refuse containers and kitchen equipment, with
minimum useable area dimensions of 36-inches wide, 36-inches deep and 72-
inches high, shall be provided, and the area shall drain directly into the sewer
system, unless otherwise approved by the Building Director and Public Works
Director in conjunction with the approval of an alternate drainage plan.

Grease interceptors shall be provided for the restaurant facility in accordance
with the provisions of the California Plumbing Code, unless otherwise approved
by the Building Department. {(modified 1994 condition carried forward)
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Kitchen exhaust fans shall be installed/maintained in accordance with the
Uniform Mechanical Code. The issues with regard to the control of smoke and
odor shall be directed to the South Coast Air Quality Management District.

All mechanical equipment and trash areas shail be screened from surrounding
public streets and adjoining properties. {7994 condition carmied forward)

The development standards regarding walls and underground utilities shall be
waived, (modified 1994 condition carried forward)

A landscape planter no less than 4 feet in width shall be created, planted and
maintained in accordance with the Mariner's Mile Specific Plan District and
conceptual site plan.

Prior to the issuance of a building permits, the applicant shall submit a landscape
and irrigation plan prepared by a licensed landscape architect. These plans shall
incorporate drought tolerant plantings and water efficient irrigation practices, and
the plans shall be approved by the Planning Department and the General
Services Department. All planting areas shall be provided with a permanent
underground automatic sprinkler irrigation system of a design suitable for the
type and arrangement of the plant materials selected. The irrigation system shall
be adjustable based upon either a signal from a satellite or an on-site moisture-
sensor. Planting areas adjacent to vehicular activity shall be protected by a
continuous concrete curb or similar permanent barrier. Landscaping shall be
focated so as not to impede vehicular sight distance o the satisfaction of the
Traffic Engineer.

All landscape materials and landscaped areas shall be installed and maintained
in accordance with the approved landscape plan. All landscaped areas shall be
maintained in a healthy and growing condition and shall receive regular pruning,
fertilizing, mowing and trimming. All landscaped areas shall be kept free of
weeds and debris. All irrigation systems shall be kept operable, including
adjustments, replacements, repairs, and cleaning as part of regular maintenance.

No outdoor loudspeaker, paging system, or exterior music shall be permitted in
conjunction with the proposed operation of the restaurant facilily. (modified 1994
condition carried forward)

Al employees shall park their vehicles on-site. {1994 condition carried forward)

The lighting in the parking area and restaurant facility shail be shielded in such a
manner so as to eliminate light and glare spillage on adjacent uses and West
Coast Highway. (1994 condition carried forward)

All improvements shall be constructed as required by Ordinance and the Public |
Works Department. (1994 condition carried forward)
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All on-site valet parking, vehicular circulation and pedestrian circulation systems
shall be subject to further review and approval by the City Traffic Engineer. The
valet parking service shall be utilized during all hours that the restaurant facility is
open to the public. (1994 condition caried forward)

The applicant is required to obtain all applicable permits from the City Building and
Fire Departments. The construction plans must comply with the most recent, City-
adopted version of the California Building Code. The construction plans must meet
all applicable State Disabilities Access requirements, Approval from the Orange
County Health Department is required prior to the issuance of a building permit.

Any change in operational characteristics, hours of operation, expansion in area,
or other modification to the approved plans, shall require an amendment to this
Use Permit or the processing of a new Use Permit.

This Use Permit may be modified or revoked by the City Council or the Planning
Commission should they determine that the proposed uses or conditions under
which it is being operated or maintained is detrimental to the public health,
welfare or materially injurious to property or improvements in the vicinity or if the
property is operated or maintained so as to constitute a public nuisance.

The operator of the facility shall be responsible for the control of noise generated by
the subject facility including, but not limited to, noise generated by patrons, food
service operations, and mechanical equipment. All noise generated by the
proposed use shall comply with the provisions of Chapter 10.26 and other
applicable noise control requirements of the Newport Beach Municipal Code.

Deliveries and refuse collection for the facility shall be prohibited between the
hours of 10:00 p.m. and 8:00 a.m., daily, unless otherwise approved by the
Planning Director, and may require an amendment to this use permit.

Outdoor storage shall be prohibited with the exception of trash or recycling within
the required trash container enclosure.

Any event or activity staged by an outside promoter or entity, where the
applicant, operator, owner or his employees or representatives share in any
profits, or pay any percentage or commission to a promoter or any other person
based upon money collected as a door charge, cover charge or any other form of
admission charge, including minimum drink orders or sale of drinks is prohibited.

All doors and windows of the entire facility shall remain closed at all times except
for the ingress and egress of patrons and employees.

All entrances and exits to the building shall remain free of obstructions and
available for ingress and egress at all times.
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The operator shall not allow occupancy of the building to exceed the occupancy
limits established by the Building or Fire Department.

The use of private (enclosed) “VIP" rooms or any other temporary or permanent
enclosures separate from public areas are prohibited.

Live entertainment and dancing shall be prohibited as a part of the regular
operation, unless an amendment to this use permit or other required application is
first approved in accordance with the provisions of the Municipal Code.

To the fullest extent permitted by law, applicant shall indemnify, defend and hold
harmless City, its Cily Council, its boards and commissions, officials, officers,
employees, and agents from and against any and all claims, demands,
obligations, damages, actions, causes of action, suits, losses, judgments, fines,
penallties, liabilities, costs and expenses (including without limitation, attorney's
fees, disbursements and court costs) of every kind and nature whalsoever which
may anise from or in any manner relate (directly or indirectly) to City's approval of
the Pizzeria Mozza including, but not limited to, the Staff Approval SA2010-005.
This indemnification shall include, but not be limited to, damages awarded
against the City, if any, costs of suit, attorneys' fees, and other expenses incurred
in connection with such claim, action, causes of action, suit or proceeding
whether incurred by applicant, City, and/or the parties initiating or bringing such
proceeding. The applicant shall indemnify the City for all of City's costs,
attomeys' fees, and damages which City incurs in enforcing the indemnification
provisions set forth in this condition. The applicant shall pay to the City upon
demand any amount owed to the Cily pursuant to the indemnification
requirements prescribed in this condition.

APPEAL PERIOD

The applicant or any interested party may appeal the decision of the Planning Director,
Zoning Administrator and department staff to the Planning Commission by a written
request to the Planning Director within 14 days of the action date. A $3,070.00 filing fee
shall accompany any appeal filed. For additional information on filing an appeal, contact
the Planning Department at 949 644-3200.

On behalf of David Lepo, Planning Director

By: L/l' L\) ( )m Wy / > f{}

/

James Campbell, Principal Planner

Attachments: PD 1 Vicinity Map

PD 2 Site Plan, Floor (Seating) Plan and Elevations
PD 3 Use Permit No. 35642
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PLANNING DIRECTOR ACTION LETTER

PLANNING DEPARTMENT

3300 NEWPORT BOULEVARD
NEWPORT BEACH, CA 93663
{049) 644-3200 FAX (940) 844-3229

Application No. Outdoor Dining Permit No. OD2010-003 (PA2010-087)
Applicant AEDAS
Site Address 800 West Coast Highway

Pizzeria Mozza
Legal Description Lots 24 and 25, Tract No. 1210

On August 11, 2010, the Planning Director approved the following: An outdoor dining
permit application for the construction of an outdoor dining area accessory to an
eXisting eating and drinking establishment undergoing renovation. The oufdoor dining
area shall be limited to 202 square feet in area (or 17 percent of the 1,182-square-foot
interior net public area), and is located at the northwest corner of the building adjacent
to the main entrance {o the restaurant. The outdoor dining area will be sheltered by a
retractable canvas cover, or other canvas shade cover, The total number of seating
permitted within the existing eating and drinking establishment, including the outdoor
dining area, is limited to 90 seats. The property is located in the Retail and Service
Commercial-Mariners Mile Overlay (RSC-MM) District. The approval is based on the
following findings and subject to the following conditions.

FINDINGS
Einding:

A. The proposed project Is in compliance with the California Environmental Quality Act
(CEQA). B

Facts in Support of Finding: S

A-1.  This project qualifies for an exemption from environmental review' pursuant to
Section 15303 (Class 3, New Construction or Conversion of Small Structures) of
the Implementing Guidelines of the California Environmental Quality Act (CEQA),
which exempts the expansion or conversion of existing small structures from one
use to another where only minor modifications are made in the exterior structure.
The project proposal involves the addition of a small otitdoor dining and patio area
to an existing restaurant in a iocatk’)n devoid of significant environmental resources,

Finding: : , .

B, That the proposed outdoor dining is accessory to th‘e Eating and Drinking
Establishment.
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Facts in Support of Finding:

B-1.

B-2.

The Land Use Element of the General Plan designates the properly for General
Commercial (CG) uses, The outdoor dining area is accessory {0 an existing
eating and drinking establishment, and is a permitted use within the CG
designation.

Pursuant to the provisions of Chapter 20.82 of the Newport Beach Municipal
Code, accessory outdoor dining areas may be established, and no additional off-
street parking Is required when the ouidoor dining area is 25 percent or less of
the interior net public area. The subject outdoor dining complies with this
requirement. The interior net pubic area of the existing eating and drinking
establishment is 1,182 square feet, which allows a maximum outdoor dining area
of 295 square feet, The project has been conditioned to limit the outdoor dining
area to 202 square feet or 17 percent of the net public area, and to require the
boundaries of the outdoor dining area fo he clearly marked so that the Code
Enforcement division can easily identify the limits of the outdoor dining area.

The establishment, maintenance or operation of the accessory outdoor dining will
not, under the circumstances of the particular case, be deltrimental to the health,
safety, peace, comfort and general welfare of persons resliding or working in the
neighborhood or injurious to property or improvements In the area.

Facts in Suppoit of Finding:

C-1.

C-2,

C-3.

The outdoor dining permit has been conditioned to adhere to hours of operation
of 11:00 a.m. to 10:00 p.m. All activities within the outdoor dining area, including
cleanup activities, shall cease at the specified closing hour. Increases in the
hours of operation for the outdoor dining area shalf requnre approval of an
amendment to this application. -
The outdoor dining area is accessory to and an extension of the exist';ng eating
and drinking establishment, subject to the findings and conditions of approval of
Use Permit No. 3542 and its amendments, except as limited by this approval.
The outdoor dining area is: accessory, and is not an :ndependent use.

The outdoor dining area, as conditioned, is compatible with the surroundmg land
uses. The limited hours of operation of the outdoor dining area would alleviate
potential noise from adversely impacting the nearby residential uses. In addition,
noise generating activities outside of the facility (i.e., ‘entertainment, outdoor
loudspeaker, paging system- or exterior music) is prohibited, and the- approval of
this outdoor dining permit Is subject to conditions which prohlblt these uses in the
outdoor dining area.

F:\WUsers\PLN\Shared\PA's\PAs - 2010\PA2010-087\0D2010-003 PD Action Ltr.doc
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C-4.

C-7.

“I* pizzeria Mozza
August 11, 2010
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The provision of limited and restricted hours of use Is-necessary to minimize
noise impacts onh the residential uses located to the rear of the properly that
overlook the establishment and across West Coast Highway. If use of the
outdoor dining area resuits in noise complaints, the Planning Department may
require the removal of all, or a portion, of the outdoor seating or choose another
remedy in accordance with Conditions of Approval Nos. 16 through 22.

The restrictions on the use of solid roof structures as applied to this approval are
consistent with the intent and purpose of the accessory outdoor dining.

Finding:

D.

That the proposed accessory outdoor dining will not be located so as fo result in
reduction of existing parking spaces.

Facts in_Support of Finding:

D-1.

D-2,

CONDITIONS (Project-specific condlﬂons are in italics) SRR

1.

The accessory outdoor dining is located at the front of the bussness and does not
result in a reduction of off-street parking spaces. e

In accordance with the provisions of Chapter 20.82 of the Newport Beach
Municipal Code, accessory outdoor dining requires no additlonal parkmg if it is
less than 26 percent of the mtertor net public area. -

The accessory outdoor dining area shall be in substantfal conformance with the
approved site plan and floor plan, dated July 2, 2010 exoept as nofed in the
following conditions.
I HHH R IE

All applicable conditions of approval for Use Permit No 3542 as reviewed and
modified by the Planning Director on May 14, 2010, shall remain in full force
(copy available in the Planmng Department). _
The accessory outdoor dining area shall be used in conjunct:on with the related

eating and drinking establishment and shalf be limited to 202 square feet in area
(17 percent of the total net public area of 1,182 square feef). Seating within the
existing eating and drinking establishment, including the outdoor dining area, shall
ba limited to a maximum of 90 seats, unless a use permit-is obtained from the
Planning Commission. SN

At such a time that the Cily widens West Coast Highway In this area, the applicant
shall reconfigure the main entry doorway o the eating and drinking establishment
to eliminate the door swing within the future public right-of-way. Alterations shall be
made at the sole cost and expense of the applicant.

R R R IETICANTET IR VRN AR
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'" Pizzerla Mozza
August 11, 2010
Page &

No amplified music or entertainment is permilted in the.accessory: ouldoor dining
area, '

No dancing or live entertainment shall be allowed on the premises.

The operator of the eating and drinking establishment shall be responsible for the
control of noise generated by the patrons of the subject facility. The use of outside
loudspeakers, paging system or sound system shall be prohibited in the outdoor
dining area or outside of the building. All noise generated by the proposed use
shall comply with the provisions of Chapter 10.26 of the Newport Beach Municipal
Code. .Chapter 10.26 provides, in part, that the shouid shall be limited to no more
than depicted below for the specified time periods:

Between the hours of Between the hours of
7:.00 a.m, and 10:00 p.m. 40:00 p.m. and 7:00 a.m.
interlor exterlor Interior exterior
Measured af the properiy line of
commerclally zoned property. N/A 66 dBA NA o 60 dBA
Measured at the property line of g
residentially zoned property: N/A 60 dBA N/A 50 dBA
Resldential properly. e 45 dBA 55 dBA 40 dBA ¢ 50 dBA

The applicant shall retain a qualified engineer specializing in noise/acoustics to
monitor the sound generated by the outdoor dining activity to.Insure compliance
with these conditions, If required by the Pfannlng Director,

s E’ ' . [ It ‘ vedatt
Should problems arise with regarding noise associated w;th the accessory outdoor
dining area, the Planning Department. shall require the removal of all or a portion of
the outdoor dining area, and/or seating in the areas that contribule or.cumulatively
cohtribute to the noise problems or complaints. The Planning Director may also
curtail or reduce hours of operation and use of the ouldoor. dining area.in response
to nolse complaints orloud and unreasonable noise generated by the ouldoor
dinlnguse e

rh i i

The use of area heaters shall be approved by the Publfc Wonks Depaﬁment
Building Department and the Fire Department prior lo installation or use. The use
of propane heaters and the storage of propane containers on the premises are
prohibited, unless otherwise approved by the Fire Department.

Shouid this business be sold or otherwise come under different ownership, any
future owners or assignees shall be noftified of the condltaons of thlS approval by
either the current owner or the leasing company., ‘

The Planning Department may ‘add to or modify conditiohs’ of ‘approval to this
outdoor dining permit, or revoke this approval upon a finding of failure to comply
with the conditions set forth in Chapter 20.82 of the Municipal Code or other

Fi\Users\PLN\Shared\PA's\PAs - 2010\PA2010- 087\0;?2010 003 PD Action Lir.doc
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APPEAL PERIOD

. A o
o vl o1 Plzzeria Mozza
' Page 6

applicable conditions and regulations - governing the food 'establishment. The
Planning Director or the Planning Commission may also revoke this permit upon
a determination that the operation which is the subject of this approval causes
injury, or is detrimental to the health, safety, peace, morals, comfort, or general
welfare of the community.

To the fullest extent permitted by law, applicant shall indemnify, defend and hold
harmless Cily, its City Councll, its boards and commisslons, officials, officers,
employees, and agents from and against any and all claims, demands,
obligations, damages, actions, causes of action, suits, losses, judgments, fines,
penalties, labilities, costs and expenses (including without limitation, attornsy's
fees, disbursements and court costs) of every kind and nature whatsoever which
may arise from or in any manner relate (directly or Indirectly) to City's approval of
the Pizzeria Mozza including, but not iimited to, the Accessory Outdoor Dining
Permit OD2010-003. This Indemnification shall include, but not be limited to,
damages awarded against the City, if any, costs of sult, attorneys' fees, and other
expenses incurred in connection with such ¢laiim, action, causes of action, suit or
proceeding whether incurred by applicant, City, andfor the parties Initiating or
bringing such proceeding. The applicant shall Indemnify the City for all of City's
costs, attorneys' fees, and damages which Cily incurs in enforcing the
indemnification provisions set forth in this condition. The applicant shall pay to
the City upon demand any amount owed to the -City pursuant to the
indemnification requirements prescribed in this condition. { o '

This approval shall expire unless exercised within 24 months from the end of the
appeal period as specified in Section 20.91.050 of the Newport Beach Municipal
Code,

i

The applicant or any interested party may appeal the declsion-of the Planning Director,
Zoning Administrator and department staff to the Planning Commission by a written
request to the Planning Director within 14 days of the action date, A $4,280.00 filing fee
shall accompany any appeal filed. For additional information on filing an appeal, contact

the Pianning Department at 949 644-320{0,}! C

On behalf of David Lepo, Planning ‘IJDi_rect'f)rl |

TR T3 P U N S

By;/ﬁ\/ () D LM// | ‘ ‘

JWCIjib ’
Attachments; PD1 Vicinlly Map

\ames Campbell, Principal Planner

gt el e

PD2 Site Plan and Seating Plan.
PD3 Letters Received
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800 WEST COAST HIGHWAY
NEWPORT BEACH, CA

CONSTRUCTION DOCUMENTS

FEBRUARY 23, 2011

PROJECT INFORMATION

VICINITY MAP
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MCHAL SEDUACER ARCRITECT

DEFERRED PERMITS

- ) FIRE SPRINVLER SYSTEM

2)EXTERUOR SGNAGE
J)RETAINNG WiALL

SPECIAL INSPECTIONS

FCRPAQUECT SPECIFIC LSTING OF SPECIAL INSPECTIGNS AND TESTING REQu REVENTS SEES1 102

PROJECT DESCRIPTION

The Praject consists on the demo'ition of the existing restaurant building (3,145 sq.ft.) and
the construction of a new commercial building also to be used as restauranl (3,395 sq.ft.),
Work also Includes the rework of the site (see civil drawings). The construction of a new
retaining wall at the North side of the proparty Is under a separate permit.

The Project site Is located on the North side of the West Coast Highway In Newport Beach
al the number B00. Tha newly leased sile used to be tha location of Dolce Restaurant
since 1994 and has besan a restaurant location since 1950s. Planning Approval has been
obtalned (Permit # PA2010-058) based on the existing Use PermiLPianning approval for
aceessory outdoor dining permit (Permit # 0D2010-003(PA2010-087)) has also been
obtained.

PLANNING AND ZONING
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OUTICOR DINING PERMIT KO, ODZ010403 (PA201044T)
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L AL AREA CALCULATIONS PER MZET NG G\ JANUARY 14, 2011 AND SUSSEQUENT CORRE SFONDENCE AND MEETING MAUTES.
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Correspondence
ltem No. 6a

Burns, Marlene Pizzeria Mozza
PA2011-139

From: Ann A. Crane [aacrane@meyerhofs.com]

Sent: Monday, October 17, 2011 11:34 AM

To: Burns, Marlene

Subject: Pizzeria Mozza

| do not support overturning the Planning Commission's decision to limit Pizzeria Mozza to a beer and wine license. It
truly is a full service restaurant, albeit with a pizza theme, and full bar service fits in well. Let the restaurant serve
responsibly, train employees to recognize over-drinkers and cut them off. Train their valet and wait staff to use courtesy
and calm to keep noises down outside. And let the restaurant thrive! As it does, it pays more money into the City of NB
coffers. And in this day and age, that's more important than the few pissy homeowner/residents on the bluff above who

want to eat at PM, but not hear it later.

Ann Crane
949-261-6178
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